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THREE-DAY LEGAL CLINIC ON THE NEW 
MASSACHUSETTS UNIFORM COMMERCIAL CODE 


FRIDAY — FEBRUARY 14, 1958—9:00 A.M. to 5:00 P.M. 
SATURDAY — FEBRUARY 15, 1958 —9:00 A.M. to 1:00 P.M. 
FRIDAY — FEBRUARY 21, 1958—9:00 A.M. to 5:00 P.M. 
JOHN HANCOCK HALL 
180 BERKELEY STREET BOSTON, MASS. 


Each lecturer will give a comprehensive lecture on the subject 
matters assigned to him from the point of view of the effect of the 
Code upon existing Massachusetts law and practice. 


FRIDAY PROGRAM — FEBRUARY 14, 1958 
Chairman — HONORABLE STERRY R. WATERMAN 
St. Johnsbury, Vermont. Circuit Judge of the United States Court of Ap- 


peals for the Second Circuit. President of the Vermont Bar Association. Member 
of the Executive Committee of the New England Law Institute, Inc. 


First Session — Friday morning — 9:00 to 10:00 a.m. 


ARTICLE 1 — GENERAL PROVISIONS 
A bird’s-eye view of the Code, with special emphasis on Article 1. The 
purpose, scope and method of the Code. 


PROFESSOR WILLIAM E. HOGAN 


Boston College Law School, Boston, Massachusetts. Presently on leave of 
absence as Ford Foundation Fellow at Harvard Law School, concentrating on 
Business Law. 


Second Session — Friday morning — 10:00 a.m. to 12:00 noon 
ARTICLE 9 — SECURED TRANSACTIONS 


Article 9 replaces all present laws governing the use of personal property 
as security for obtaining money or credit. It covers as a single unit the present 
statutory and case law dealing separately with conditional sales, chattel mort- 
gages, pledges, trust receipts, assignments of accounts receivable, and most 
other devices by which a buyer or borrower gives security to a seller or lender. 


(a) 10:00 a.m.— How Article 9 Affects Massachusetts Law 
PETER F’. COOGAN, ESQUIRE 


Ropes, Gray, Best, Coolidge & Rugg, Boston, Massachusetts. Member of 
drafting committee on Article 9. In charge of Massachusetts annotations to 
Article 9. Conducts seminars in this field at Harvard Law School and Yale 
Law School. 


(b) 10:45 a.m. — Creating the Security Interest 

How the borrower or buyer creates a security interest in favor of his seller 
or lender — resolution of possible conflicts between different secured creditors 
or between creditors and purchasers. 


HOMER KRIPKE, ESQUIRE 


Assistant General Counsel, C.I.T., New York. Member of drafting com- 
mittee on Article 9. Formerly Visiting Lecturer at Yale Law School. Author 
of numerous law review articles in this field. 
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(c) 11:30 a.m. — How the Security Interest is Perfected and Enforced 
MURDOCH K. GOODWIN, ESQUIRE 


Assistant General Counsel, Federal Reserve Bank of Philadelphia, Pennsyl- 
vania. Mr. Goodwin has worked with the Code in Pennsylvania for over three 
years. 


Third Session — Friday afternoon — 2:00 to 5:00 p.m. 


PANEL ON ARTICLE 9— SECURED TRANSACTIONS 


How Article 9 works in typical cases. The members of the panel will pre- 
sent a limited number of typical factual situations which illustrate the usual 
problems governed by Article 9: —How a merchant grants credit to his cus- 
tomers; how a manufacturer borrows on his equipment and on his inventory, 
and in turn extends credit to the merchant who buys from him; how the mer- 
chant borrows on his inventory and accounts receivable and in turn extends 
credit to his customers the consumers; how the consumer finances his purchase 
from the merchant. Comparison of present law and the Code as to future ad- 
vances; after-acquired property; “free handed mortgage”; filing; remedies. To 
what extent will practices of the manufacturers’ or the merchants’ suppliers be 
changed? What has been the experience in Pennsylvania? 


Moderator PETER F. COOGAN 

Members of HOMER KRIPKE 

Panel MurpocH K. GOoDWIN 
WILLIAM E. HOGAN 


SATURDAY PROGRAM — FEBRUARY 15, 1958 
Chairman — EDWARD L. SCHWARTZ, ESQUIRE 


Boston, Massachusetts. One of the Massachusetts Commissioners on Uni- 
form State Laws. Formerly lecturer at Northeastern University School of Law. 


Fourth Session — Saturday morning — 9:00 to 10:30 a.m. 


ARTICLE 2— SALES 


Article 2 rewrites the Uniform Sales Act, G.L. c. 106, §§ 3-65, in effect 
in Massachusetts since 1908, and adds new provisions as to the formation and 
effect of contracts to sell goods. 


PROFESSOR ROBERT BRAUCHER 


Harvard Law School, Cambridge, Massachusetts. One of the Massachusetts 
Commissioners on Uniform State Laws, and coordinator of the 1956 Code re- 
vision. 


Fifth Session — Saturday morning — 10:30 a.m. to 12:00 noon 


ARTICLE 7 — DOCUMENTS OF TITLE 


Article 7 rewrites the Uniform Warehouse Receipts Act. G.L. c. 105, §§ 
7-66, and the Uniform Bills of Lading Act. G.L. c. 108, §§ 1-51, in effect in 
Massachusetts since 1907 and 1910 respectively. 

Professor Liberman will also explain provisions of Article 2— Sales which 
define such terms as C.O.D., F.0.B., and C.I.F., and affect practices relating to 
the storage and shipment of goods. 


PROFESSOR ROBERT LIBERMAN 


Boston University Law School, Boston, Massachusetts. Lecturer on Bills 
and Notes, Commercial and Investment Paper, and Sales. 
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Sixth Session — Saturday — 12:00 noon to 12:45 p.m. 


ARTICLE 6— BULK TRANSFERS 
Article 6 replaces the Bulk Sales Act, G.L. c. 106, §§ 1-2, which has been 
in effect in Massachusetts since 1903. 
HAROLD HORVITZ, ESQUIRE 


Partner, Guterman, Horvitz & Rubin, Boston, Massachusetts. One of the 
authors of the new Massachusetts Annotations to the Code. 


FRIDAY PROGRAM — FEBRUARY 21, 1958 
Chairman — WALTER D. MALCOLM, ESQUIRE 


Partner, Bingham, Dana & Gould, Boston, Massachusetts. One of the 
Massachusetts Commissioners on Uniform State Laws. 


Seventh Session— Friday morning — 9:00 to 10:30 a.m. 
ARTICLE 3— COMMERCIAL PAPER 


Article 3 rewrites and revises the Uniform Negotiable Instruments Law, 
G.L. c. 107, §§ 18-212, in effect in Massachusetis since 1898. 
PROF. ARTHUR E. SUTHERLAND, JR. 

Harvard Law School, Cambridge, Massachusetts. Lecturer on Commercial 


Law and related subjects. Member of Legislative Recess Commission on 
Code, appointed under St. 1957, c. 765, § 20. 


Eighth Session — Friday morning — 10:30 a.m. to 12:00 noon 
ARTICLE 4— BANK DEPOSITS AND COLLECTIONS 


Article 4 encompasses the law of bank deposits and collections, some re- 
lationships between customers and banks, and among various banks handling 
checks, and the bank collection process generally. 


FAIRFAX LEARY, ESQUIRE 
Partner, Saul, Ewing, Remick & Saul, Philadelphia, Pennsylvania. Former 


professor, University of Pennsyivania Law School. Principal draftsman of 
Article 4 during the period 1946-1951. 


Ninth Session — Friday afternoon — 2:00 to 3:00 p.m. 
ARTICLE 5— LETTERS OF CREDIT 


Article 5 codifies for the first time some of the basic principles and rules 
relating to letters of credit in domestic and international transactions. 


Mr. HORACE M. CHADSEY 


Vice President, The First National Bank of Boston. Member of the Ar- 
ticle 5 Subcommittee of the Sponsoring Organizations for the Uniform Com- 
mercial Code. 


Tenth Session — Friday afternoon — 3:00 to 5:00 p.m. 
ARTICLE 8— INVESTMENT SECURITIES 


Article 8 states rules for issuance and transfer of certificates of stock 
and registered and bearer bonds. It replaces the Uniform Stock Transfer 
Act and also the Negotiable Instruments Law coverage of bonds, debentures 
and like investment types of obligations. CARLOS ISRAELS 

Partner, Berlack, Israels and Liberman, New York City, New York. Chair- 
man of the Article 8 Subcommittee of the Sponsoring Organizations for the 
Uniform Commercial Code. 


CODE LITERATURE WILL BE DISTRIBUTED 
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Notice on Executor’s Account to Independent Trustee 
Sufficient — Notice To, and Guardian Ad Litem 
for Beneficiaries of the Trust Not Required 


in Absence of “Special Circumstances” 


As this important case was decided on January 8th while the issue 
was in the press, the opinion is reprinted in full for the convenient 
information of the bench and bar. Ed. 


WILLIAM H. CLAFLIN, JUNIOR, & another, executors, petitioners. 
1958 ADVANCE SHEETS 121-126 


Present: Wilkins, C. J., Williams, Counihan, Whittemore, and 
Cutter, J. G. 

WILKINS, C. J. The executors of the will of Katherine W. Atkins, 
late of Belmont, by this appeal from a decree of the Probate Court 
disallowing their first account, raise for our determination a ques- 
tion of notice. The judge has reported the material facts found 
by him. 

The executors qualified on December 8, 1953. The Second Na- 
tional Bank of Boston was appointed trustee under Article Fifth, and 
upon its resignation was succeeded by Second Bank-State Street 
Trust Company. 

Article Fifth devised and bequeathed one half the residue to the 
trustee to “establish a trust fund for my grandson, Edwin F. 
Atkins, of One Hundred and Twenty Thousand (120,000) Dollars, 
to pay him the net income thereof during his life and upon his 
death to pay over and convey the principal thereof to his issue then 
surviving by right of representation or, if there be no such issue, 
to my issue then surviving by right of representation.” Pursuant 
to another provision of Article Fifth, mere of this half of the 
residue has now been added to the fund. 

Edwin is believed to be domiciled in the District of Columbia. 
He is in the diplomatic service of the United States of America, and 
for some years has been stationed in Cairo, Egypt. His issue are 
two minor children. 

On January 31, 1956, the executors filed their first account for 
the period commencing December 8, 1953, and ending December 31, 
1955. In it they charged themselves with various receipts, asked 
credit for payment of sundry items, including debts, administration 
expenses, and distributions to legatees and to the trustee under 
Article Fifth, and showed a balance. 

A citation issued, returnable February 28, 1956, in the usual 
form. Notice was ordered by delivering or mailing by registered 
mail a copy to all persons interested fourteen days at least before 
the return day; and if service was made by registered mail, unless 
it should appear that all persons interested should have received 
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actual notice, by publishing. On the citation counsel for the execu- 
tors certified that he had served as ordered by mailing and by 
publishing. In fact, counsel served by sending a copy by registered 
mail to the trustee under Article Fifth and to the other legatees 
and devisees. He did not serve, by delivering or mailing, on the 
beneficiaries under the trust except that he did serve by registered 
mail Edwin, who was also a legatee under another article. 

On the return day the judge appointed a guardian ad litem for 
the minors and for persons unborn and unascertained, and the ex- 
ecutors appealed. It later appearing at a conference with counsel 
that no notice had been given the minors, because the executors 
contended that notice to the trustee under Article Fifth was suffi- 
cient notice, the executors withdrew the appeal and the court re- 
voked the appointment of the guardian ad litem. 

On June 26, 1956, the court ordered a new citation to issue to 
the beneficiaries of the trust. This was returnable July 24, 1956, 
and was in the usual form ordering notice by delivering, or mailing 
by registered mail, a copy to all persons interested fourteen days 
at least before the return day. 

Upon the second citation counsel for the executors made the fol- 
lowing return: “I have not made service of the within citation for 
the reasons: (a) That all legatees, devisees and all other persons 
entitled to share in the estate whose interests are not represented, 
except by the accountant—as the foregoing expression is used in 
G. L. (Ter. Ed.) c. 206, § 24, as amended—have been duly served 
with notice of the previous citation dated February 1, 1956; (b) 
That the trustee under said will, which received notice of the previ- 
ous citation, so represents the beneficiaries under the trust; (c) 
That the beneficiaries under said trust since they are so represented 
are not entitled to notice of either citation and have not been given 
such notice.” 

If the return had shown service in accordance with the order, 
the judge would have appointed a guardian ad litem for the minors 
and for persons unborn and unascertained. As it was, a decree was 
entered disallowing the account, “all persons interested not having 
been duly notified.” 

In Young v. Tudor, 323 Mass. 508, there was a petition for the 
allowance of a trustees’ account. The statute then required notice 
to “all persons interested.” G. L. (Ter. Ed.) c. 206, § 24, as ap- 
pearing in St. 1938, c. 154, § 1. Beneficiaries having contingent 
interests had not been notified. Our holding was that they were in- 
cluded within the comprehensive statutory requirement, and should 
have been given notice. 

Soon after the decision in Young v. Tudor, G. L. (Ter. Ed.) 
c. 206, § 24, as appearing in St. 1938, c. 154, § 1, was amended by 
St. 1950, c. 418, which provided: “Upon application for the allowance 
of an account filed in the probate court such notice as the court may 
order shall be given by publication, unless all persons interested 
receive actual notice, and by delivering or mailing by registered mail 
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a copy of the citation ... (2) For accounts of executors and admin- 
istrators with the will annexed to all legatees and devisees and to all 
other persons entitled to share in the estate whose interests are not 
represented except by the accountant... .” 

The precise question is whether the beneficiaries are represented 
by the trustee so that notice of the petition for the allowance of the 
executors’ account need not be given to them in addition to that 
given to the trustee. There is no conflict of interest between the 
trustee and the beneficiaries. Both trustee and beneficiaries are 
equally interested in acquiring all property belonging to the trust. 
Brigham v. Morgan, 185 Mass. 27, 41. The ordinary rule is that in 
relations between a trust and the outside world, where internal ad- 
ministration of the trust is not involved, the trustee represents the 
cestuis que trust. Gulda v. Second National Bank, 323 Mass. 100, 
102-103. New England Peabody Home for Crippled Children v. 
Page, 325 Mass. 663, 667. Circumstances are here lacking which in 
other cases led to the need for notice to beneficiaries. In the Gulda 
case one of the beneficiaries was seeking to set aside the trust in- 
strument and acquire the trust property for herself free of the trust. 
In the New England Peabody Home case there were conflicting in- 
terests among the beneficiaries, and action by the trustee might de- 
prive one beneficiary of his interest to the advantage of the others. 

In this aspect of the case we conclude that notice to the trustee 
was sufficient notice to the beneficiaries of the trust under Article 
Fifth, and that it was error to disallow the account on the ground 
stated. 

The executors and the amicus curiae urge us also to make an 
expression of opinion as to the appointment of a guardian ad litem. 
The question is not immediately presented. The judge, however, 
who previously made such an appointment when he assumed that 
notice had been given to the beneficiaries, has stated in his report 
of material facts that he would have appointed a guardian ad litem 
for the minors and for persons unborn and unascertained if service 
had been made in accordance with the order on the second citation. 
It is reasonable to assume that a decree appointing a guardian ad 
litem will be entered when the case is again heard in the Probate 
Court, and will become the subject of another appeal to this court, 
in all likelihood after the expense attendant upon an appointment 
has been incurred. Although the issue has been argued on one side 
only, it is likely that but one side will be argued upon the probable 
second appeal. We, accordingly, shall indicate our views. Wellesley 
College v. Attorney General, 313 Mass. 722, 731. Massachusetts 
Charitable Mechanic Association v. Beede, 320 Mass. 601, 609. Maria 
Konopnicka Society of the Holy Trinity Polish Roman Catholic 
Church v. Maria Konopnicka Society, 331 Mass. 565, 569. 

For this purpose we must read as a whole G. L. (Ter. Ed.) c. 206, 
§ 24, as appearing in St. 1950, c. 413. In addition to the part of that 
section quoted above there are provisions as to what persons should 
be given notice for the allowance of accounts of administrators, 
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guardians, conservators, and trustees. The section then continues: 
“(5) For accounts of special administrators or in other kinds of 
fiduciary accounts or where the court deems special circumstances 
exist to such persons as the court may direct; and in all cases to the 
executor or administrator of any deceased person entitled to notice 
or to those in being who have succeeded to the interest of such de- 
ceased person, and to other persons who are or may become inter- 
ested and who shall have filed with the accountant and the register 
of probate a request in writing for notice of proceedings on ac- 
COUNT... . 


“If there are other persons interested to whom such notice has 
not been given [italics supplied] by delivery or registered mail, or 
if the interests of persons unborn, unascertained or legally incom- 
petent to act in their own behalf are not represented except by the 
accountant, the court shall appoint as guardian ad litem a compe- 
tent and disinterested person to represent such interests and per- 
Ome. «<.” 


The language quoted in the immediately preceding paragraph is 
not expressed with unmistakable clarity, but an interpretation not 
bordering upon the absurd must be given to the italicized words. 
We think that these should be read as meaning “to other persons 
interested to whom notice should be given but to whom notice has 
not been given.” Under subparagraph (2) quoted in the earlier part 
of the opinion notice need not be given to the beneficiaries of the 
trust; and they are not in the class which is “not represented ex- 
cept by the accountant.” Section 24, therefore, does not require 
that a guardian ad litem be appointed for them. Whether a finding 
of “special circumstances” under subparagraph (5) would be justi- 
fied is not presented. Compare Rule 3 of Rules of the Probate 
Court (1934). 

The absence of any mandatory requirement to appoint a guardian 
ad litem is in the best interests of economical administration of 
the estate. See Lynde v. Vose, 326 Mass. 621, 623-624. For allow- 
ance of the executors’ account reliance can safely be placed upon 
the responsibility of the trustee. No need here appears for the ap- 
pointment of a guardian ad litem to duplicate the work of the 
trustee, a fiduciary of at least equal dignity having itself an obliga- 
tion to account. The trustee’s duty to account is the feature which 
is of the greatest practical importance here. When the time comes 
for the allowance of a trustee’s account, minors and unborn and 
unascertained persons who are or may become beneficiaries under 
the trust will have the protection of a guardian ad litem. 


Decree reversed. 















“ALICE 
IN 


NUCLEAR ENERGY 
LAND” 


"THROUGH THE LOOKING GLASS" 
And What the Press Found at 
WINDSCALE in OCTOBER 1957 


A Study of the Windscale Atomic Reactor Incident and a 
suggestion of things to come in Massachusetts; the new reactor 
at Rowe on the Deerfield River. 


by JAMES B. MULDOON of the Boston Bar 


With a Foreword 
Suggested by the late Lewis Carroll 
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FOREWORD * 


“Do you know what an isotope is?” said a voice from the tree. 

“No,” said Alice, looking up to see the Cheshire Cat, grinning 
as usual, “why should I?” 

“Because you should,” said the Cat. “Do you know Greek?” 

“No,” said Alice, “it’s not taught in my school. Why should I?” 

“Because you should,” said the Cat, “you must go to a poor 
school—Did you ever hear of Walt Disney?” 

“Oh yes—Why ?” said Alice. 

“Do you know what an atom is, and that it has been broken?” 
said the Cat. 

“No—why do you ask me such foolish questions?” said Alice. 

“Did you ever hear of never-never land?” asked the Cat. 

“Of course,” said Alice, “all children know that it’s a kind of 
fairyland where anything can happen.” 

“Do you know where you are?” said the Cat. 

“Of course, I do,” said Alice. “I’m in Boston, Massachusetts.” 

“Wrong,” said the Cat, “and if you were not so ignorant, you 
would know that Walt Disney had something to do with a new book 
called: ‘Our Friend the Atom,’ and if you read the book, you would 
know what an atom is and that it’s called an atom because about 
2400 years ago, a Greek named Democritus thought that there was 
something so small that it could not be broken, which in Greek, 
was called ‘atomos’.” 

“Well, what of it?” said Alice. 

“Stupid!” said the Cat—‘Do you know that every minute you 
breathe 16 times, and you breathe in and out 25,000,000,000,000,- 
000,000,000 atoms?” 

“What nonsense!” said Alice. 

“Stupider and Stupider!” said the Cat—‘‘Come with me to the 
top of Bunker Hill monument with the Disney Book and your 
imagination, if you have any, and learn that the small invisible 
atom has been cracked and has produced isotopes and nuclear 
energy and has moved you into a ‘never-never land’ called Nuclear 
Energy Land, in which Boston and Massachusetts, and a small place 
called Windscale on the West Coast of England, are about the same 
size from the point of view of an atom, and you and your 
descendants, if you have any, have got to live there whether you 
like it or not. You might as well start learning about it and you 
may find it more interesting than you think, even if you are stupid.” 

From the top of the monument, Alice and the Cheshire Cat 
jumped aboard a passing Sputnik, where they found Jim Muldoon 
drawing up plans for a lead ranch house. He told Alice the 
following story :— 

F.W.G. (Ghost Writer, pro tem, for LEWIS CARROLL) 


* Without apologies to the late Lewis Carroll, but with his telepathic approval from 
his place among the Olympians of literature. The late Sir John Tenniel—the artist— 
(also an Olympian) likewise approves of the use of his portrait of Alice and the 
Cheshire Cat.—Editor. 
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Mr. Muldoon’s Story ... 


THE WINDSCALE ATOMIC 
REACTOR ACCIDENT * 


An Object Lesson for the Bar, and for the coming Massachusetts 
Yankee Atomic Electric Co. Reactor at Rowe, on the Deerfield River. 


One hundred years ago, on October 16, 1857, the “London Times” 
carried the following editorial: 

“The Druids of antiquity preserved a striking custom of confining 
men, women and children together in huge machines [carts] and 
then setting fire to the vehicle and its contents, so that the unfor- 
tunate prisoners were all burnt alive in a heap... Even the 
Druids wreaked their will upon captives alone, but railway com- 
panies take their own friends and best customers, lock them in 
vehicles without the means of escape, attach a large roaring furnace 
to the front of the procession, and then leave them all to the chances 
of combustion without so much as the possibility of giving an alarm. 

“Now, this really will not do. Burning alive is not a thing to be 
risked or tolerated. We have put it down even in India, and we 
can’t have it in England. It is folly to talk of the danger being 
imaginary or the risk infinitesimally small. No train ever leaves 
a station without the chance of such perils. Let any man look at a 
railway train as it passes, and observe the sparks which fly fiercely 
from the firebox even during the few seconds it is in sight. Or, 
to take a piece of standing testimony, look at the grass banks of a 
cutting during the heat of the summer, and see how the parched 
herbage has caught fire and smouldered. As a matter of course, 
cinders must be flying about, projected in all directions from the 
engine as it tears along, and, as a matter of course, also, whenever 
these red-hot shots are pitched up on any part of the train so as 
to set it on fire the motion of the train itself acts like the most 
powerful bellows in the world. The wonder is that we do not hear 
of such conflagrations every week. 

“All these terrors might be escaped ‘by the simple establishment 
of a regular communication between each carriage and the con- 
ductors of the train.’ Some countries had adopted it, and The 
Times did not see why Englishmen should give more trouble than 
Americans in causing unnecessary stoppages.” 

We know that despite this comment, railroading in England 
went on, and that without it the economic life of that nation, as 
well as our own, would have come up short. 

One hundred years to the day, on October 16, 1957, the same 
“London Times” carried the story of another quite different scien- 
tific development—the nuclear reactor—in which it could have also 





* A brief preview of this incident, in .-y~ — <> ea study of it, 
ctober t) ° 


was printed on p. 4, of the “Quarterly” for 
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made the comment that there would be folly “to talk of the danger 
being imaginary or the risk infinitesimally small.” 

Sparks did not fly from the “‘fire-box” of the reactor, but radio- 
active Iodine did escape and the results were probably more costly 
than all of the fires set by the coal burning iron horses from 
1857 to 1900. 

In building the better “mousetrap” it is well to consider the 
necessity of restricting its effect to the mice. The problem is not 
quite as easy as it might imply. The appearance of the Russian 
“do-it-yourself” satellites, which were called “McCarthy’s Moons” 
by some quarters of the British Press (in memory of the late 
Senator’s investigations of scientists), generated an unusual 
amount of interest and activity in the realm of scientific progress. 
We can expect to see many new and unusual applications of scien- 
tific progress both in the military and industrial picture and perhaps 
the most far-reaching of these applications will be in the field 
of nuclear energy. 

The use of by-products of “splitting the atom” is now wide- 
spread. Radio-isotopes have been used for tracing the growth of 
tumors, for thyroid treatment, and for some cancer treatment. 
There are a number of industrial uses also and hitherto insoluble 
problems may be worked-out by the use of fission by-products. 
With all this beneficial use, there is the constant problem of hazard 
due to the radiations and radio-active rays.! 

Every citizen of every country in the world is minutely affected 
by every bomb which is tested and the public has a vital interest in 
anything which is done in the field of atomic energy. 

Since the lawyer may act with the independence for which the 
bar is noted, and with a sense of responsibility which his pro- 
fession demands, it seems appropriate that he should have an 
opportunity to obtain the basic facts about nuclear energy and its 
effect on our Commonwealth. 

The editors have no axe to grind; it is desired to present the 
facts which are available to every citizen. There is no question 
of secrecy involved in the publication of any of these facts; and in 
the opinion of the writer, industrial applications of atomic energy 
(or the use of atomic fission products for any peaceful purpose), 
can not co-exist with secrecy of any sort. 

1It was stated at the 1955 Geneva Atomic Conference by U. 8S. representatives includ- 
ing Dr. Teller, that substantial moral and ethical problems are involved in connection 
with reactor hazards. On-site personnel, like persons working in other industries, 
knowingly and willingly submit themselves to whatever hazards are associated with 


working near a reactor, because of salary requirements, special working conditions or 
personal interest. 

For off-site people, on the other hand, who have no knowledge or interest in the 
operation of the reactor, it seems that prevention of danger to their persons or damage 
to their property is a mandatory moral obligation in the operation of a reactor. 

The reason for the existence of this moral obligation is that the radio-activity con- 
tained in a reactor can constitute a hazard to a wide area if it escapes. 


Of. Geneva Conf. Paper No. 853, McCullough, Mills & Teller 


In addition to this moral obligation, there is of course a legal obligation which does 
not appear to be met by the various current attempts to enact legislation which would 
limit liability to cases of negligence. 
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We will avoid any discussion of bombs, war-heads, missiles and 
such things, except in passing. 


The incident which took place at the Windscale “plutonium 
factory” in October 1957 has had varied consequences especially in 
England. It has been said that it can’t happen again but with that 
we can not agree. The specific incident may not recur by reason 
of certain new methods of design and operation. The incident does 
provide us with a concrete demonstration of the clear and present 
dangers involved in the industrial use of atomic energy and what is 
of greater importance, we are privileged to view the incident 
against the economic background of a struggling British “Empire.” 


It will be a surprise to some to learn of the tremendous advances 
that have been made in this field and it is a disturbing fact that 
too many Americans (and Britons) have been kept, or have kept 


themselves, from knowing of the world’s experience with the 
nuclear sciences. 


As lawyers we are accustomed to find ourselves on strange and 
unfamiliar ground; and we are a breed noted for its proclivity to 
inquire into matters baffling whether they be medical, mechanical, 
criminal, or physical. 


We need not be awed by nuclear science. The operations of a 
steam laundry are exceedingly more intricate and the economic 
operation of a steam laundry is a whole lot more perplexing. 

The Atomic Industry is in a state of truly dynamic growth. 
Thinking in this field has followed the pattern of the concepts of 
physics. If there is anything really definite, we regret to report 
that we are unable to discover it. 

We feel that the main problem of this industry is that it seeks to 
go its own way without regard to those whom it will serve. 

Because of the involvement of all, this philosophy will not only 
prove to be error, but it may prove dangerous to the industry itself.” 

In this issue we begin our survey of the nuclear world with a 
very, very bad example. But it is an example which brings out the 
extent to which we are all involved in this problem. 

In keeping with the spirit of dynamism, which is the atomic 


2 Mr. William Strath, C.B. Member for External Relations and Commercial Policy, 
of the UKAEA, standing in for Sir Edwin Plowden at the AIF meeting in October 1957, 
said :— 

“The second point I would like to make on this accident is that it is of the greatest 
importance that we should learn all the lessons we can from it. In this way, we can 
ensure that the technical and administrative arrangements in the future are such that 
they minimize the chances of an accident taking place and control the consequences 
of it. This is a field in which pooling of knowledge and experience between all countries 
and all individuals concerned in nuclear energy is of the utmost importance. 


“It is also in the interests of our new industry—dquite apart from our obligations to 
our fellow citizens—that the fullest possible account of such occurrences should be pub- 
lished as quickly as the facts can readily be established. It is from experience and under- 
standing and not from the assertions of experts, however eminent, that public confidence 
in atomic energy will develop. Only thus will people be able to get the hazards of 
atomic power into a proper perspective and be able to compare them with the 
hazards of working in and using the products of such industries as coal, oil, chemicals 
and transport. There is no reason to suppose that the comparison will be unfavorable 
or that nuclear power for peaceful uses cannot be developed on standards of safety that 
will compare well with the standards accepted in other industries with which we have 
long been familiar.” 
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order of the day, we shall continue to give our close attention to 
this vital industry and the legal implications. 

In subsequent issues, we shall present the atomic panorama with 
special attention to current developments, problems of radiation, 
the economic and investment picture, the progress of nuclear energy 
here in Massachusetts, the hazards of the industry with special 
attention to damage claims and workmen’s compensation, a survey 
of a new field of law dealing with Nuclear Energy, (which may 
revitalize old concepts and give birth to new ones), the insurance 
questions involved, and the important question of atomic energy 
and public information. 

This plan is a rather ambitious one, and for its success, we 
sincerely request the assistance and comments of any member of 
the bar, and any others, who may share our interest. 


WINDSCALE — THE UNKNOWN QUANTITY 


“Everyone was Magnificent” 


Windscale, England 
October 10, 1957 


The word finally reached the duty physicist in the control room 
that the temperature in Pile No. 1 was far in excess of the safe 
limits. The “word” would have become known a little sooner but 
some of the gadgets weren’t performing properly. Mr. Henry 
Gethin Davey, general manager of the station, was summoned by 
the alarm. He related the net poignant hours thusly :— 


“The cartridge was glowing dull red hot. Chemicals were 
poured on to it to try to cool it, but these were not successful. 
We then faced a new problem: Could water safely be used to 
cool the uranium? All night our team of scientists pored over 
graphs and charts and gathered information. From these they 
made calculations to show whether water could be used without 
the danger of causing an explosion which would have had 
disastrous effects. 

“This morning they decided to go ahead and use water. Several 
hours of hard physical work then faced our workmen in making 
an aperture in the heavy protective work round the uranium 
through which jets could be directed. Everyone was magnificent 
despite the possibility of some personal risk by exposure to 
radiation. I would not like to single out any of them for praise.” 
During this day, white suited workers lingered round the reactor 

and a tank truck of Imperial Chemical Industries Ltd. containing 
liquid carbon dioxide, which failed to have any effect, stood by. 
Firemen waited with hoses to pour water on the “fire” when the 
holes were opened up in the biological shield. By noon the water 
had reached the fuel core and the battle was won; another battle 
was just beginning. 
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Mr. Davey was actually not as loquacious as he first appeared. 
He failed, for example, to inform the waiting world that: (1) the 
man “at the wheel” didn’t have any chart or sailing directions; and 
(2) there was entrophy in the gadgetry. 

Mr. Harold Pendlebury, of the London Daily Mail, summed it 
all up in his dispatch from Windscale on October 18th. Said 
Reporter Pendlebury: 

“It began in a clean new factory which gives off neither smoke, 
nor smell; is as silent as a cemetery, and appears to have no 
more obvious hazards than you would find on a well laid out 
golf course. 

“What has happened here is talked about by scientists in words 
these ordinary Cumbrians do not understand. 


“What is needed is a new vocabulary or a master translator to 
explain to them in simple terms the perils which the senses 
fail to detect. 

“And how to deal with them. 


“Scores of people who live in the 200 square mile fall out area 
have told me in the past few days:— 
“ ‘We don’t know what it all means. Why don’t they tell us?’ ’’4 


The First Serious Incident in the History of Windscale 


As the responsibility was primarily collective, no 
disciplinary action will be taken against any individual. 
—Sir Edward Plowden, Chairman of 
U.K. Atomic Energy Authority 


When the dairy farmers of Yottenfews, Cumberland, and men of 
other callings, observed a caravan of omni-busses, lorries, private 
cars, and other vehicles, heading out from the works at Windscale 
in the direction of the town, the movement of some 3000 nuclear 
workers aroused their curiosity. 


The reason for this pilgrimage was simply that for some hours 
the chimney at Windscale Pile No. 1 had been sending forth clouds 
of radio-iodine gasses and other radio-active materials. It was also 


*In this report, we set forth a story about an unusual event and the reactions which 
followed. Whether these reactions were normal under the circumstances is still in some 
dispute. The more important feature of this report is that the incident took place. It is a 
fact that almost every responsible person in the atomic energy field has stated, on fre- 
quent occasions, that the people should be well informed. Despite this, the public 
information picture in the United States and in Britain is a disgrace. The people 
who work in this new industry have not done their public relations job, and they are 
suffering because of it. One lesson to be derived from Windscale is that the lack of 
proper public information programs can cause panic of no mean proportions and can 
result in heavy damage claims, some justifiable, some not. 

If we are going to have atomic energy it is really too bad that the majority of the 
people must learn about it as the result of some disaster or accident, but that is pre- 
cisely the way it has come about. 

As was said at the Geneva Conference in 1955 by Dr. Edward Teller, and others, 
“we have been exceedingly lucky so far that nobody has as yet been killed by a runaway 
reactor. It is not possible to count on indefinite continuation of such good luck.” This 
potential danger should not cause alarm IF we all clearly understand what the dangers 
are and how they must be dealt with. 
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thought that some radio-strontium might have escaped in quantity, 
but this was more or less denied by the UKAEA at once. 


For the next 24 hours there were only rumors and then the 
UKAEA called a press conference in London where it was announced 
that on the afternoon of October 10, 1957, it had been noted that 
the temperature of the fuel cartridges in Pile No. 1 had exceeded 
normal limits and that some of the fuel elements had oxidized. The 
press report stated :— 


“Yesterday the uranium was being cooled by cold water being 
poured on it. Normally it is cooled by air. As it had become 
over-heated, further cooling by air would have led only to 
greater oxidation (burning) of the fuel cartridges.” 


The statement above appeared on October 12th (Saturday), and 
on the following day the press carried this account :— 


“In a statement the Atomic Energy Authority announced that 
there was no evidence that the trouble would be any hazard to 
the public. Some radio-active material has escaped up the chim- 
ney. A small amount has been distributed over the works site. 
The greater part has been carried out to sea by the wind.” 


By Monday, October 14th, four days after the accident, a dif- 
ferent picture was painted. The safety officers of the Industrial 
Group of the UKAEA had by then made extensive tests in the area. 
It was determined that the radio-active iodine (isotope-131) con- 
centration in the milk produced in the vicinity was six times the 
permissible level. In addition there was some evidence of a release 
of radio-strontium 89 and 90. 


As a result of these findings, all milk produced in a 14 square 
mile area was declared contaminated, the authority said, and the 
milk was ordered condemned. Later it was ordered that this milk 
be destroyed.5 


The announcement was made at a press conference in London 
by Dr. A. S. McLean, chief medical officer of the UKAEA Industrial 
Group, who stated :— 


“We do not say the situation is dangerous but felt it necessary 
to stop supplies especially for children . .. A possible use for 
it (the milk) would be for feeding animals or making butter 
and cheese.” 


At the same time, Mr. Henry Davey, general manager of the 
Windscale Reactor, called the milk ban a “purely precautionary 
measure and may be lifted in a few days after a complete survey 
and analysis has been carried out.” 


5 Said the editors of “Nuclear Engineering’’ (Nov. 1957 p. 488) :— 

“The AEA should get full marks for the way they handled the situation when it arose. 
It must have required a very considerable amount of courage to make the decision— 
whether to sit tight, say nothing and take a chance on rumors flying around; or go to 
town with the full safety precautions drill and risk bags (Lots?) of panic in the irre- 
sponsible newspapers. The PR (public relations) work was exceedingly good too .. .” 
... “From the passionate interest shown in milk, one would almost imagine they (‘the 
press Boys’) drink it.” 
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These “Pollyanna” statements made on October 14, 1957 were 
somewhat bewildering when it was announced almost immediately 
at a joint meeting of the UKAEA and the Milk Marketing Board 
that the milk ban was to be extended to an area of some 200 miles 
square extending some 25 miles along the coast and as much as 9 
miles inland. 

In addition, the suggestion that any milk could be used for feed- 
ing or milk by-products was rescinded. It was on this fourth day 
after the accident that some of the far-reaching implications began 
to be felt. 


The Tumult and the Shouting 


“We are leaning over backwards to make absolutely certain 


that nobody in the area will come to any harm.” 
—UKAEA 


Circumstantial details, such as are given here, are often passed 
off as evidence; they are not. Although it might not be completely 
objective to continue our discussion with the use of hearsay, we 
do so intentionally and upon due reflection. 

Truth does not exist surrounded by a holy aura, and the lawyer 
is required to separate the wheat from the chaff. In all contro- 
versies we as lawyers generally start with hearsay and hope to finish 
with legally admissible evidence. 

Because the aftermath of Windscale presents so many varied mat- 
ters for speculation, it seems appropriate to make a wide exploration 
of the facts and fancies involved. It was said over and over again 
that this accident could never happen again because air is no longer 
employed as a coolant in any of the newer designs. Let no one take 
away the impression that the atmosphere near any reactor or fuel 
processing plant can be guaranteed safe from radio-active pollution. 
No responsible scientist has ever given this guarantee and it is not 
likely that such a promise will ever be given. 

It may also be said that even where water is used as a coolant, the 
problem of radiation danger still continues to exist. 

In commenting on the final report of the committee which investi- 
gated the Windscale incident, the London Daily Telegraph said in 
its editorial :— 

“There are, and must always be, risks in the development of 
nuclear power, but nothing has emerged from the Wind- 
scale inquiry to cause serious doubt that they are still 
worth taking.” 

November 9, 1957 


“Atomic Milk” 


In the largest area affected by the “milk ban” there were some 
997 dairy farms. On October 16th, some 20,000 gallons of fresh 
milk were poured into drains leading into the sea, and the dumping 
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had only begun. Some few isolated farmers were allowed to pour 
their milk into the ground or feed it to their livestock. A week 
later it was stated that some 30,000 gallons were being dumped each 
day with a daily loss to the milk producers of over $12,000. 

Perhaps the most recurrent criticism of the handling of this 
atomic milk was the reference to the fact that although the incident 
took place on October 10th, it was not until October 15th that the 
ban was in full effect. On Saturday morning, Oct. 12th, the tests be- 
gan to show excessive amounts of concentration of radio-iodine in 
the milk. Authorities stated that as of this time, the amount pres- 
ent was six times the maximum permissible concentration. 

On Oct. 15th, the UKAEA stated that the radio-iodine had con- 
taminated the ground to the extent that tests showed a reading of 20 
curies per square kilometre. The significance of this is that when 
the iodine vapor settled on the grass where cows fed, the cattle would 
move about in grazing and assimilate the radio-active iodine in their 
milk where it would be found in a greater concentration than any- 
where else. This substance was drawn into the milk as if by 
magnetism and it is for this reason that milk presented a greater 
problem than any other. It would be natural to suppose a certain 
delay between the escape of the vapor and the concentration in the 
milk since a particular cow would have to ingest a fair amount of 
contaminated grass before the presence of radio-iodine was found 
in any significant amount. 

Tests of the milk were made at the UKAEA research center at 
Harwell and samples were collected from areas far removed from 
the vicinity of the reactor itself. The samples collected from the 
areas (within the 200 square mile limit) furthest removed from the 
reactor contained only one-tenth to one-half of the radio-iodine 
which was present in the milk samples drawn from the original 
seven by fourteen mile strip covered by the first ban. 

One farmer, James Key, of Sellafield, whose farm was located 
quite close to the chimney at Windscale, was producing some 70 gal- 
lons a day at the time of the incident. He made the observation that 
he was supplying milk to the men working at the reactor and said 
“if they were happy about their families, why should I worry?” 

The milk ban came to the notice of the public in a rather dramatic 
manner. At first there was no milk and then, in some places, canned 
milk appeared on the doorsteps. On Tuesday, Oct. 14th, the more 
than 120,000 people living in the Barrow-in-Furness area were 
shocked to find their milkman had not cometh. 

Least impressed by this furor were the farmers in the Windscale 
area who were accustomed to having geiger counters aimed at Bossy 
every week or so; and it was a familiar picture to them to see iso- 
tope inspectors of the UKAEA testing not only milk, but stalks of 
kale, “mangolds,” and samples of the soil. The sudden increase 
in testing was considered unusual and it was commented by a 
number of farmers that the UKAEA might take them a little more 
into its confidence in these matters. 
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Dr. McLean, chief medical officer for the Industrial Group of the 
UKAEA stated as follows :— 


“Although we do not say the situation is dangerous, we thought 
the only prudent course was to stop the unnecessary exposure 
of babies in that section.’ 


The UKAEA conducted what might have been called “Operation- 
Moo” which had as its objective the lifting of the ban when the 
danger had passed. This operation was handled from a command 
post at the Windscale reactor under the direction of the manager of 
health physics, Mr. Howells. The expeditionary force consisted of 
some 50 scientists and technicians who travelled more than 100,000 
miles in their radio-activity monitoring operations. 

Her Majesty’s Royal Artillery was pressed into service to provide 
drivers and lorries for the transportation of the testing teams in 
their pastoral perigrinations in search of the danger points. 
Samples were taken of milk, blood, thyroid glands of cattle, vegeta- 
tion, soil and water, as well as all types of farm produce. 

This force collected over 300 milk samples a day and visited over 
670 farms in connection with their investigations. Some of the 
farms were situated outside the area of the ban and from some of 
the farms within the area of the ban as many as 25 samples were 
collected each day, during the two weeks following the imposition 
of the ban. 

The command post for this operation was in all respects similar 
to the site of the nerve center at which an invasion might have been 
supervised, and coordinated. Huge maps covered the walls and the 
inevitable colored pins were stuck here and there showing the loca- 
tion of this or that. Reports streamed into this room and special 
monitoring operations were conducted from here.’ 

By October 3lst, some 16 days after the accident, which involved 
the “mighty interesting egg” among other things, the Ministry of 
Agriculture announced a relaxation of the milk ban in some areas. 
By this order, approximately 440 of the original 997 affected farms 
in the area were placed back in production. The area of the heaviest 
milk production was still under the restriction although it was an- 
nounced that butter manufacture could be resumed in some areas, 
and that the rest of the farmers affected might begin cleaning their 
equipment in anticipation of the complete end of the milk ban. 

On November 2nd, twenty days after the incident, the Milk 

®The milk ban was perhaps, while necessary, ‘‘mainly precautionary,” according 
to the scientists of the UKAEA. One “‘scientist’’ made the remark that a human would 
need to drink many billion pints of the “atomic’’ milk to get one ounce of radio-iodine. 


This statement does not appear to represent anything except a certain measure of con- 
fusion, 

Actually one of the reasons for the milk ban was the fact that children and babies, 
who are notable as consumers of milk, were more likely to be affected by radio-iodine 
than adults since their fluid intake ratio to their body weight was so much greater 
than adults. Because of this obvious fact, it would have meant that the child could 
retain a larger amount of the radio-active material in a smaller amount of human 
tissue; and it is important to add, human tissue which was craving calcium as well. 

7™Mr. Howells and his force of scientists, noting that veal was on the menu at the 
plant cafeteria, made an examination of the calf involved in this meal, and things being 
found in order, they dined on veal loaf with a sigh of radio-active relief. 
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Marketing Board announced that on the following Monday, Novem- 
ber 4th, some 350 more farms would be freed from the ban. 

The remaining 200 farms which are situated on the Cumberland 
coast of the Irish sea, in the most directly affected area, were con- 
tinued under the restrictions for an additional period. 

At the time the ban was lifted from all but the farms most adja- 
cent to the reactor, it was estimated that nearly one-half million gal- 
lons of milk had been poured into the sea or otherwise wasted. The 
money value of this condemned milk was perhaps in excess of $100,- 
000.00.8 

The milk from the area to the north and west of the reactor 
continued under the ban until it was determined by the UKAEA 
and the Minister of Agriculture, Mr. Heathcoat Amory, that all 
milk “could be drunk without risk, even by babies living wholly 
on milk.” 

Some the dairymen near the Nuclear Development center at Har- 
well, one of the main establishments of the UKAEA, began making 
inquiries about their own cows. 


Radio-Active Cows 


“I would like to scotch any fear of buying livestock from this 
area. The Ministry (of Agriculture) are doing all they can to 
restore confidence. We did not make any statement about the 
cattle movements at the beginning because no one could say 
anything useful about that until the limits of the contaminated 
area were finally settled.” 

F. M. Kearns, Regional Controller 
Ministry of Agriculture—October 25th® 


At the height of the uncertainty (and the maximum of radio- 
activity) certain farmers paused to count noses and speculate about 
the effect of the eight-day Iodine-131 diet on the market value of 
their cattle, pigs and sheep. 

John Bateman, whose farm was only 400 yards from the fence 
surrounding the reactor mused :— 

“TI had intended taking a dairy cow to market on Monday (Octo- 
ber 14th) but was told that while there was no restriction on 
the movement of cattle, the milk from any of my cows could not 
at present be sold or used. It isn’t much use trying to sell a 
cow if its milk can not be used.” 





8It was reported by the Ministry of Agriculture that about 670,000 gallons having a 
value of about $140,000.00 were disposed of as unfit for human consumption arising 
from the accident at Windscale. 


®The farmers of Cumberland did not appear to be impressed. They were more blunt 
in their public questions, among them these: “Has anyone been sacked?!” ... Why was 
no one awake to all this? ... at guarantee do we have this won't happen a ain? . 
Why can humans eat vegetables and lettuce safely when radio-active iodine has fallen 
on them? ... Why wasn’t the cattle auction stopped? The boffins sought to reassure 
and restore confidence. Said a Mr. Hughes of the UKAEA on Oct. 22nd:— 
“The reaction of this particular incident, at Government level has been widely pub- 
licized and the most highly powered committee are investigating it. There is no 
doubt that they will ensure that this incident could not occur again.” 
Said the “Manchester Guardian” :— 
“Radio-activity has got into the milk of the cows living off the pasture near the 
works and no administrative action will get it out.” 
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Some cattle-raisers wondered whether butchers and farmers in 
other areas would want to buy the “radio-active cows” and if so 
whether the prices would be less than before. 

On the fifth day after the accident, it was announced that blood 


tests revealed that no animals were affected so as to make them 
“unfit for human consumption.” 


The National Farmers Union stated:— 

“At this time of year a newly calved dairy cow from this area 
(Sellafield) went to market 30 odd miles away and would fetch 
an average of £80. What price will dealers from Yorkshire and 
the Midlands offer when they know an animal is from this 
area?” 

Uncertainty was the order of the day and on Friday, Oct. 17th, 
the medical officers in the area composed themselves a manifesto 
to wit :— 

“There is some likelihood that animals in the area over which 
milk supplies are suspended will have the thyroid gland af- 
fected during this period. Although this gland is not an article 
of consumption it is probably as well to destroy it in the case of 
any cattle, sheep or pigs slaughtered during the next fortnight.” 

With this, or an unusual sense of drama in mind, cattle at the 
livestock auction at Whitehaven on October 17th, were given the dis- 
tinction of indelible yellow paint if they came from Windscale. 
The auctioneer was uncertain as to the result of this artistry on 
the prices but there was no real evidence of any sensational decrease 
in values. 

In a New York Times article filed from Windscale on Oct. 26th, 
the correspondent related his interview with a typical ‘“‘no-nonsense” 
English farmer, W. E. Hewitson. 

Mr. Hewitson registered the complaint that by reason of the 
effects of the radio-active pollution of the atmosphere in the vicinity 
of Windscale even before the reactor incident of Oct. 10th, his cattle 
had been affected to the extent that he assessed his losses at $9,- 
000.00 since 1953. Only one third of his cows give milk, said Mr. 
Hewitson, and only one third calve. Another farmer in the area 
also complained about the “apparent sterilizing effect of the plant.” 

It would appear that neither of these men could prove that the 
operation of the reactor had any ill-effects on the calf population. 
The UKAEA has steadily denied that any exhalations from the 
Windscale Reactor “could have had a sterilizing effect.’’1° 

But, as the Rev. Joseph Johnson stated to the New York Times 
man in his vicarage on October 22nd, the farmers close to the scene 
have begun to show anger at the failure of the UKAEA to answer 
questions such as the one naturally arising from the statement 





1°©In some sort of mystic rapport with fate, British poet Roy Fuller published his 
“Brutus’s Orchard” in late 1957 (before Windscale) which included this pastoral bit:— 
“Second Shepherd 
Why trouble to sustain the breed, 
Since soon the heat and aims of hell, 
Released from that exploding seed, 
Will change the pattern in the cell. 
Rich chops, wool thick and frore, 
Be born to you no more?” 
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that the bomb tests will damage human heredity or fertility but if 
the same radio-active materials escape from a reactor, there would 
be no such effect. 

Unlike the good Vicar, we are acquainted with the fact that the 
ordinary radio-active material from a bomb test, which might 
find its way to England, would be Strontium-90; there was a com- 
plete denial that any Strontium (to any extent worth considering) 
escaped up the Windscale Chimney. 

Nevertheless the fact remains that either Mr. Hewitson’s bulls 
were exercising self-control or the bovine beauties were not as 
prolific as they were in the dark-ages before the reactor, as far as 
Farmers Hewitson and Bateman are concerned. 


The Case of the Five Friesians at Blackdog 


In the commotion after the incident, it becomes clear that no 
restriction was imposed immediately on the movement of cattle. 
The seriousness of the problem was known on Saturday and on the 
following Monday, there was a cattle auction at Ulverston. At 
another auction, held later, there was still no definite ban on 
the sale of “radio-active” cows. On Oct. 17th, Frank Entwhistle 
bid in five Friesian cows at the Ulverston auction. These cows 
came from the fringe of the milk ban area. Mr. Entwhistle sold 
the cows to Mr. Newbery of Alphington who did not think the sale 
would have been allowed if anything was amiss. 

Mr. Newbery put the cows up for sale at Exeter on Oct. 18th, 
and one of them was bought for $204.00 by a Mrs. Nora Toms. 
She had no idea of their radio-activity or the lack of it, and had 
been sending their milk out with the rest of the milk produced by 
her herd which was located outside the area of the milk ban. 

The police began a hot pursuit and failed to catch this particular 
cow until some of the milk had found its way into bottles and was 
probably consumed by a factory worker at Exeter. The reaction of 
Mrs. Toms:— 

“It is dreadful to think the authorities allowed these animals 
to leave the affected area. I was worried because I thought the 
radiation could have affected by 21-year old daughter who 
milked the animal. But the local medical officer says not.” 

The effect of the incident on milk outside the affected area is not 
too well known. It was reported in the “Daily Mail’ on October 
15, 1957 that: “One of the biggest milk retailers in Carlisle—40 
miles from the infected area—reported a 15% drop in‘sales although 
their milk comes from well outside the area.” 





11 About ten days after the incident, Mr. K. Harrison Jones, of the Agriculture Ministry 
told an assembly of farmers that the concentration of the radio-activity in the milk was 
not sufficient to cause any damage to the livestock. This statement was at a time when 
studies had been made of the amount of radiation involved. To those who wondered if it 
was safe to purchase livestock from the affected area, he opined:— 

“It can be said without doubt that this livestock is no better and no worse than it 
was before the incident happened.” 

As to the matter of sterility, Mr. Jones stated that on ‘‘the best available evidence” 
he had not any concern that there were any sterilizing effects on cattle. 
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Cabbages, Eggs, Chocolate, and Even the Film Works 
Get Into the Act 


“If seven maids with seven mops, 
Swept it for half a year, 
Do you suppose,” the walrus said:— 
“That they could get it clear.” 


Walrus v. Carpenter, 1 Wonderland, 208 


If there were suspicions and unfounded rumors, the blame can 
and should be laid at the doorstep of the UKAEA; their thinking 
was jolly well terribly confusing thru all this. 

Other farm produce was under suspicion. Cabbages for example 
had some radio-activity for a while (1% of the danger level) but 
the UKAEA said “no person could conceivably eat enough of the 
material in a lifetime to come to any harm.” In one instance, em- 
ployees from the reactor plant itself were asked to bring in samples 
for testing from their own gardens. 

Eggs were tested and negative results were indicated. 

There was a chocolate factory at Egremont, just outside the area 
of the milk ban (5 miles north of Windscale). It does not appear 
that this place was in danger although there may have been some 
indecisive moments. 

In London, Kodak maintained sensitive instruments to detect 
the so-called residual radio-activity which is present at all times. 
It was reported that the Kodak instruments showed the following 
information: 

Oct. 10-14th 20 times the normal amount. 
Oct. 18th 5 times the normal amount. 


These readings are set forth here not for the reason that they 
indicate any danger to London but merely to indicate that the in- 
cident at Windscale was not confined to the immediate area. 

It was possible to measure the increase in radio-activity more 
than 150 miles from the scene of the incident. The reactor is located 
not too far from Scotland and it was possible to detect radiation in 
London promptly after the incident took place. 

Film manufacturers and those engaged in the work with sensitive 
papers and materials would naturally be vitally interested in any 


increase in radio-activity since it might mean process or product 
damage.!* 





1% We can imagine the difficulties that might be the result of a case where some im- 
perfection appeared on an X-Ray plate due to the presence of a radio-active particle. 

In the case of manufactured products such as chocolate, butter, cheeses, and such other 
comestibles as may have been processed during “Iodine Week,” it can be said that the 
effective time of radio-iodine is about eight days, after which it loses half of its 
potency. With the passage of further time radio-iodine becomes less and less effective. 
The amount which might have become concentrated in any processed food would be 
small indeed and even if present in any amount, the effects would continue only for 
a small time. It should be carefully noted that each isotope has its own effective 
“half-life.” Radio-iodine has a half-life of eight days; some isotopes—strontium, for 
example—have effective lives of many years. 

Deposits of Strontium-90 in such foods would present a continuing danger but there 
is no evidence that such deposits need concern us at all. 
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“Full Compensation” 


“Who is going to pay for all this?” 
Anon 


One of the questions which arose during the days following the 
incident involved money. 

An “official of the UKAEA” is reported to have said that the 
farmers would be fully compensated for “any losses incurred 
through the Windscale mishap.” 


Cf. London Times Oct. 15, 1957 
The Daily Telegraph (London) Oct. 15, 1957 


The “no-nonsense” north country farmers were not satisfied with 
this announcement. So unconvinced were they, that when they were 
offered “imported milk” to feed their calves, they declined on the 
basis that they did not know what the cost would be and were not 
sure what “full compensation” might mean. 

A week later they learned what it would mean in the case of 
milk. On Oct. 22nd, Mr. Barley, the regional marketing officer of 
the Milk Marketing Board stated that the Board authorized him to 
say that “every producer will be paid” for the milk which was 
poured into the sea. 

This statement of Mr. Barley would necessarily indicate that the 
Milk Control Board was prepared to reimburse the farmers for the 
loss of over one half million gallons of fluid fresh milk. This situa- 
tion of course involves all sorts of price arrangements, seasonal 
averages, pool prices, etc., just as it does in New England. 

One might speculate endlessly on the financial losses which might 
be the result of such an occurrence. To draw out even the milk 
question to its ultimate conclusion, would a “Howard Johnson” type 
operation have a possible claim against the reactor for the loss 
involved when a customer demanded an ice cream which the place 
was unable to provide? If the employees of a milk-bar were laid 
off for two weeks, should one county pay unemployment compensa- 
tion, or should Cumberland County, etc.? 

Added to the milk aspect is the matter of the animals. If prices 
declined at the cattle auctions for any reason, could the reactor be 
held responsible in face of the statements that no animals were ef- 
fected? If real estate values took a drop, would the owners have a 
claim against the reactor? Mortgage bankers might become re- 
luctant to advance money on such properties.!3 Even if there were 
no bad results, could the incident improve land values in the neigh- 


13 New York Times correspondent Kennett Love reported in a dispatch from Yottenfews 
on October 26th (See N. Y. Times, Oct. 31, 1957) :— 

“The Windscale mishap has already driven down the price of West Cumberland 
cattle, particularly dairy cows. Land prices too have been affected. In the last few 
years, finance companies have become increasingly reluctant to make mortgage loans 
on farms close to the plutonium processing plant.” 

This is a rather disturbing report since there would appear to be no legal claim 
for compensation due to the difficulty of showing cause and effect. Evidence that the 
existence of a reactor had an adverse effect on land values would undoubtedly be 
somewhat speculative. 
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borhood? The reactor manager himself is quoted as telling the 
farmers to watch out for those “smart alecks” who might try to 
capitalize on the fears which were present. 

There were a number of boarding schools in the area. The head- 
masters found it necessary to act. One of them, Roger Burnett, 
found it necessary to write letters of reassurance to the parents.!* 


The People vs. The “Boffins”?* 


Enter: the doctors, “that great group we call the public,” 
and the “irresponsible press.” 


In the midst of the sound and fury which apparently was as yet 
significant of nothing, it became apparent that the whole affair was 
not going to be glossed over as merely a “bad show.” 

Reactions in the press, particularly in the editorial columns, are 
usually significant of the public attitudes especially where there is 
general agreement. 

In the wake of any incident which involves peril to life or prop- 
erty, there is always the inescapable melodrama in which the self- 
appointed heroes of the people, (in addition to those normally 
charged with investigative duties) call for the heads of those who 
seem likely prospects to play the role of scapegoat. 

Mr. Macmillan’s conservative party was in control of the govern- 
ment and it was natural to expect something from the Labor mem- 
bers; it came in short order. Atoms and politics are not new bed- 
fellows. It might be recalled that in the presidential campaign 
between Mr. Eisenhower and Mr. Stevenson, the matter of radiation 
was effectively introduced by Mr. Stevenson, and his opponent was 
required to go to great lengths to present his side of the picture 
involving the fall-out from nuclear bomb tests. 

The first editorial comment appeared on Oct. 16th in the London 
Daily Telegraph. The thoughts expressed are represented by the 
following sentences :— 


14If all this hullabloo about atomic milk, etc., was not enough to keep the attention 
of the British temporarily diverted from their other problems, there was the matter 
of the oysters. These little devils had nothing to fear from Windscale but apparently 
there was something to view with alarm in the construction of the Central Electricity 
Power Station at West Mersea (Bradwell). 

The oyster industry has existed in Britain since the days of ancient Rome and 
in this particular area some 120 people are employed in the production of an annual 
oyster crop which has 8 value of some $700,000.00 

t West Mersea, the oystermen claimed that ‘they were informed that once the 
reactor began operation they ‘ ‘will cease to exist.’ This result would not be particularly 
a question of radiation, but with the necessary raising of the temperature of the river 
water because of the operation of the reactor, the oysters would be adversely affected; 
that is to say one could not sell deceased oysters as a cash crop. 

Applying to the Central Electricity Authority, these men were told that they would 
receive sympathetic consideration for their requests for ‘‘compensation.” They said they 
had already spent $2000 in their fight ‘‘to save their lives” (they said). 

“We don’t want compensation,” they said, ‘‘we want to be allowed to earn our livings 
as our fathers, grandfathers, and generations before, have done.” 

“But not on us,’” the Oysters cried 
Turning a little blue. 
“After such kindness that would be 
A dismal thing to do.” 
1 Wonderland, 211 


185 “Boffins” are scientists, especially atomic scientists. According to the “Daily Mail,” 
Sir John Cockcroft and Sir William Penney are “very top boffins.’ 
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“Much of the disquiet springs from the suspicion that the au- 
thorities are telling us only what they think we ought to 
hear. .. . The lesson of Windscale surely is that we have ar- 
rived in a new era of industrial hazards. To pretend that they 
do not exist would be quite as dangerous as to magnify them 
into panic proportions.” 

The editorial continued with the statement that because of the 
congestion in England, it was not possible to place reactors in 
isolated areas and stated that all areas must eventually become sus- 
ceptible to occasional accidents. 

“It is, therefore, all the greater pity that the Windscale authori- 
ties have set a bad initial example in public relations, first by 
announcing that there were no hazards and then by taking ac- 
tions such as halting milk supplies that clearly contradicted 
their initial reassurances.” 

The London Times on Oct. 16th, entitled its first editorial on the 
matter: “Only Frankness Can Reassure.” Following the tenor of 
the other editorial comment, the Times also quoted Lord Mills’ re- 
marks about the new Central Electricity Power Stations in which 
it was said :— 

“It is not so much that there is a risk but that people think 
there is a risk, for we are dealing with highly toxic materials 
and with power stations of which we have not yet had long 
experience.” 


The “Manchester Guardian” in its weekly edition of Oct. 17th, 
editorialized in similar vein :— 

“It would be going too far to ask for a demonstration that this 
kind of accident can never happen again. That is not prac- 
ticable. But the committee ought if possible to show that the 
Windscale mishap arose from some improbable and avoidable 
accident—an act of stupidity or perhaps the use of the reactor 
for experimental purposes in conditions never likely to be real- 
ized in the civil atomic power stations now being built... . 
The committee has to show with convincing clarity that there 
need be no fear of civil atomic power. It can do so by publish- 
ing wealth of detail about the events of last Tuesday.” 


This editorial or “trial balloon” perhaps, pointed out that the 
UKAEA had always been careful to call attention to the dangers 
from radiation. Both editorials stressed the fact that there was 
growing suspicion of the nuclear reactor which would not be allayed 
by anything less than a full and frank disclosure of the facts.18 





16 Ode to a Nuclear “Urn” 
On Fridays, for supper, 
I’ve cheese in my dish. 
Since all this commotion, 
Over Fissionable fish. 


I used to think Oysters, 
Were somewhat attractive. 
But I shan’t eat them now, 
If they’re radio-active. 
J. B. M. 
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There was no panic, nor fear, at least no fear of great or illogical 
proportions, but there was a very evident current of misgiving 
running throughout every encounter between the citizen and the 
officials of the UKAEA, otherwise known as “Boffins.”27 

If there was anger, and there was some, it was directed at the 
cloak and geiger secrecy imposed on the incident by the UKAEA. 
It becomes obvious that the UKAEA was wholly inequipped to deal 
with the public information aspects of the incident. The security 
of Great Britain can not be offered as an excuse for this. Perhaps 
the sheer depths of public relations was reached when it was re- 
ported in one paper that an “official” of the UKAEA stated :— 

“The Authority can not say that this is a preventible accident.” 

On the local level the information problem was even worse. Dr. 
Graham, the senior medical (public health) official at the community 
of Windscale, criticized the liaison between the UKAEA and local 
authorities and said that the committee of inquiry should give its 
attention to this matter. 

Another medical officer (public health) was reported to have 
said that “this lack of liaison was nothing new.” Ever since Wind- 
scale was established, there has been no liaison whatever, between the 
UKAEA and the local authorities in the area. This doctor went on 
to stress the need of an early warning system in the event of a 
repetition of such an occurrence. 

This liaison problem was best summed up, not by a doctor, but in 
the words of garage owner Tom Watts, a member of the parish 
council at Seascale, three miles away: ‘We have never worried about 
such things in the past, and we didn’t feel any qualms until they 
stopped the milk. Now everyone is beginning to wonder how far 
a thing like this can go. It seems that there’s more in this atom 
job than we thought. No one has told me what to do, but now when 
my little boy comes home from play, I insist that my wife gives him 
a good scrub down with soap and water.” 

Another disenchanted observer commented wryly: 


“T suppose it is all good experience for the Boffins if there is an 
atomic war.” 





’ The general attitude of the atomic illiterate, before the Penney report, was summed 
up in a front page editorial in the Daily Mail on October 23rd. This voice said that 
the people were told that atomic plants of the newer design could not go wrong, as 


Windscale did, but they will take this news with a “pinch of plutonium.” The Mail 
went on to say that the whole mess was very badly botched. Originally, when Wind- 
scale was built, the people were told “no danger.’’ Since then it has been proved that 


the reactor was “primitive,” and a “monument to our own ignorance.” The fact that 
an experiment which may have a connection with the H-Bomb was mentioned, and 
the Mail questioned the wisdom of such experiments at that site. ‘‘Events have shown,” 
said the Mail, “that in fact, Windscale could be very dangerous indeed. If the chimney 
filters (put on as an afterthought) had not caught most of the radio-active material, 
a local disaster could have become a national catastrophe.’’ The editorial continued 
with comments on the hopeless conflicts in the statements made by the UKAEA after 
the news became known. ‘“‘What a pity all that official soothing syrup was ladled out 
in such large doses—only to become smaller and smaller as precautions had to be 
extended,” said the Mail. 

The feature editorial concluded with a comment that implied that the UKAEA was 
ill-prepared for the situation, and was in fact asleep at the switch when it came to 
handling the effects on the public. ‘People are not cowards or fools,” continued the 
statement, “‘if they had been told the facts frankly some subsequent unrest among the 
workers and uncertainty among the farmers would have been prevented.” 
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Atomic Politics and Such 


The Radio-Active Labor Member from Salford, East 


Mr. Frank Allun (Labor) MP for Salford East, made the rather 
disturbing suggestion that large towns such as Manchester and 
Lancaster, which were in his bailiwick, might have radio-active 
water in their taps since their source of supply was only 20 miles 
from Windscale. 

Her Majesty’s (Conservative) Minister of Power, Lord Mills, 
appears to have promptly sent the member back on his heels. He 
said that tests of the Thirlmere Reservoir indicated the concentra- 
tion was “less than a hundredth” of the agreed safe levels.'® 

It does not appear, however, that to the extent of 1/100th of the 
agreed safe levels, Mr. Allun was correct; though things were not 
as bad as he pictured them. 


Mr. Allun also made this statement :— 


“If the degree of radio-activity is nil, let the UKAEA say so. 
Before the accident happened some very strange things had 
been taking place in the Windscale area though no public in- 
formation has been given.” 


The staid London Times said on Oct. 14th:— 


“The circumstances of the mishap were such that the experts 
expected a greater release of a volatile substance such as radio- 
iodine.” 

This last statement must have gotten lost in the translation; it 
is not taken out of context and is difficult to comprehend. 

A very interesting statement was made by Mr. Davey, the man- 
ager of the works at Windscale who related that a public safety 
plan was prepared “three weeks ago.” He referred to a time which 
was about two to three weeks prior to the incident. 

One is led to ask why, after having been in operation, without 
any incidents of this kind for seven years or so, a “public safety plan” 
was drawn up at a time which almost suggested that the people in 
charge suspected that something might happen. 

The other mysterious report which came out of all this was the 


18 Some statements have appeared in the British Press, including the ‘Daily Mail’ 
to the effect that “water authorities are increasingly concerned over possible contamina- 
tion by radio-active substances from atomic power stations.’ 

In all candor, the situation is one which is difficult to prejudge; and there is some 
possibility at least of such danger. 

One citizen on Somerset (Bridgewater) where the 500,000 kw Hinckley Point reactor 
is under construction stated his case in a letter to the editor and he said :— 

“At the public inquiry into the Hinckley project, I raised the question with 
regard to local water supplies. I was told that in the event of an escape of radio-active 
gas (a possibility which was admitted) by one of the atomic experts that he would 
not in the least mind drinking water from the catchment area in the nearby 
Quantock Hills.” 

The writer of this letter went on to say that he wished that a glass of radio-active 
water had been available to put the expert to the test. 

He concluded by saying that it was futile to say any more to the expert on the point 
and that he considered that ‘‘one-sided expert evidence’ was not satisfactory. 

“It is like a battle between people armed respectively with machine guns and bows 
and arrows.’ 

There will always be those who feel they must stick pins in the balloons of progress; 
but is that the answer? London Daily Telegraph 11/27/57 
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statement which appeared in a copyrighted article in the “Daily 
Express” in which it was related that a canister of H-Bomb material 
was inserted into the pile. 

“The canister which scientists referred to yesterday as ‘an ex- 
tremely interesting egg’ could not possibly explode. But it began 
to react in a unexpected way when the temperature was raised 
during a routine operations.” 

“Intense heat in the heart of the furnace split the alwminum 
covers of (the furnace’s) uranium fuel rods. The uranium caught 
fire. Radio-active dust swept up the chimney.” 

This report, printed by the “Boston Traveler” on 10/22/57, appears 
to be rather inaccurate since it was later announced that the “eggs” 
referred to had a shell of magnesium and a yolk of lithium. When 
these eggs were “hatched” they might have participated in a reac- 
tion involving tritium although this does not seem possible. The 
final report of the investigation has more to say of the “eggs.” 

The demand for an inquiry was strong and the UKAEA appointed 
Sir William Penney (chairman), the member of the UKAEA re- 
sponsible for weapons research and development; Dr. Basil Schon- 
land, Director of the UKAEA Harwel Research Center, Prof. J. M. 
Kay of the Imperial College of Science, and Prof. Jack Diamond 
(Age 36) Prof. of Mechanical Engineering at Manchester Univer- 
sity. It was stated that the inquiry would be secret in the inter- 
ests of national security. 

These “very high Boffins” were certainly well qualified to deter- 
mine the cause of the incident but there were some who felt that 
it was in the public interest to have an independent body make the 
investigation. The security question was involved to an extent; 
but for that consideration, it would seem that the committee of 
inquiry was so constituted as to make over-all objectivity a bit 
difficult. 

It was understood that Prof. Jack Diamond was at least in part 
responsible for the design of the Windscale reactors; the other 
members had connections with the UKAEA also. 

The committee was chosen for its “independence” but as ‘“Wind- 
scale is a defense plant, the committee will not meet in public... 
and the report of the committee will not be published. The fullest 
statement of its findings consistent with security will, however, 
be made public,” it was announced. 

The so-called “Shadow Cabinet” of the Labor Party (the members 
of which represent the opposite number of those holding the official 
cabinet positions within the party in power) met on October 24th. 
At this meeting they considered a report made for them by Mr. 
Anderson, the member for Whitehaven. 

These gentlemen announced that they would press for an in- 
dependent inquiry. Their move was not fully supported by Labor 
members in the council of elders for it was apparent that Mr. Mac- 
millan could plead security if the going got too rough. Mr. George 
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Brown, the “shadow minister of defense” was to ask a few pertinent 
questions when the opportunity arose. 

Shadow Minister Brown got his chance in Commons on Oct. 29th 
when two members from the vicinity of Windscale pressed the P.M. 
for information. Mr. Macmillan stated that he would have some- 
thing to say about the official report when he obtained it from Sir 
William. The P.M. also mentioned that the Medical Research Coun- 
cil would be asked to look into the matter. 

The questions in Commons on 10/29/57 included these :— 

Mr. Brown: (to the P.M.) Will you reserve judgment on 
a further inquiry under the chairmanship of a scientist who 
is not so closely concerned as Sir William Penney with both 
the security side of the work which many people believe had 
some influence on the accident, and also with the experiments 
going on? 

Mr. Macmillan: I am anxious that the public should be fully 
reassured. I can conceive of no man who had the knowledge 
and was not directly concerned with this part of the work as 
Sir William Penney. The object was to get a report by the 
most competent investigators. 

Mr. Gaitskell, leader of the opposition, pressed Mr. Macmillan 
hard on the matter of a separate independent inquiry but he only got 
a promise that the P.M. would give the matter consideration. 

“I am interested in maintaining the tremendous unique reputa- 
tion of our scientists in these fields throughout the world,” 
said Mr. Macmillan. 


Even as the committee on Boffins headed by Sir William Penney 
was undertaking its work, other voices were heard. Leaders of the 
National Farmers Union, the National Joint Industrial Council of 
the UKAEA, the Coal Board, the Miner’s Union, the General and 
Municipal Worker’s Union, the Milk Marketing Board, the medical 
profession, the press (including we assume, Mr. Malcolm Mug- 
geridge), the Ministry of Agriculture and Fisheries, and a number 
of other organizations were posing rather embarrassing questions 
to the UKAEA. 

At one stage, the government of Northern Ireland made tests 
in the Mourne mountains for radio-activity but nothing dangerous 
was turned up. The government of Erie was not heard from. 

Employees in nearby Calder Hall also raised their voices in com- 
plaint and demanded protective clothing. The press reported that 
“Girls making plastic raincoats at a Manchester factory were sud- 
denly switched yesterday to producing protective ‘space suits’ for 
workers at Windscale.” 

A spokesman (of the UKAEA) said :— 

“This order has nothing to do with the mishap. It would 
have been placed if there had not been one.” 

In the interests of “security” trade unions were banned from tak- 
ing part in the inquiry when they made advances in the direction 
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of Sir William. It was thought at the time that there “would be 
trouble”; there was none, or if there was it was kept out of the 
published reports. 

As a concession in the direction of the workers, the UKAEA 
gave notice that if any employee wished to give evidence, he might 
do so, (as Sir Edward Plowden, chairman of the UKAEA so oddly 
put it), “freely and frankly without fear of victimization.” 

The farmers were naturally taking advantage of their privilege 
to speak their mind. One meeting was particularly controversial. 
It was held at the market town of Ulverston on October 22nd. 

The two main speakers were Mr. K. Harrison Jones, Regional 
official of the Agriculture Ministry and Mr. T. G. Hughes of the 
Windscale works. Some 300 farmers were present and heard Mr. 
Jones minimize the radiation dangers to produce and livestock. 

Mr. Jones then told how the radio-iodine had first blown out to 
sea, then cooled and fell on the countryside. Mr. Jones also said 
that only two ounces of the radio-active iodine had been scattered 
over the whole 200 square mile area. This statement needs some 
explanation; one is glad that it wasn’t two quarts or two gallons 
if two ounces caused all the commotion which occurred. 

From the remarks made by Mr. Jones and his replies to some of 
the rustic questions directed at him, one of which was:— 


“We can not pretend that the organization that came into being 
so very suddenly, foresaw all the problems and difficulties that 
could arise.” 

we are inclined to believe that there was a certain measure of self 


justification present on the part of the Ministry of Agriculture and 
Fisheries. 


The Fullest Statement Consistent With Security 
The investigation began with an examination of the works. 


“The next witness was the Duchess’ cook. She carried the 
pepper box in her hand; and Alice guessed who it was even 
before she got into the court, by the way the people near the 
door began sneezing all at once. 

“Give your evidence,’ said the King. 
“‘Shan’t,’ said the Cook.” 
1 Wonderland, 133 
Sir William first ordered pile No. 2 to shut down to “facilitate 
inquiries” and at the same time, work was begun, when conditions 
permitted, to remove the fuel cartridges from No. 1. The commit- 
tee was obliged to don “space suits” to look into the pile since it was 
still too “hot” to handle. The fuel charging platform where the 
fuel is inserted and removed (unless by another method) was within 
the biological shield. A chemist and a photographer were able to go 
in for an hour on Oct. 18th; and on the 21st men were allowed to 
examine the filter galleries. A heliocopter was used to measure the 
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radio-activity in the air near the filter galleries from time to time 
although it was first reported this thing would be used to lower 
instruments into the chimney. By October 23rd, enough of the fuel 
was removed by remote control to make the pile “dead” and teams 
of scientists were able to make a better survey in the filter gallery. So 
much went on at the filter gallery that one must get the impression 
it was of great interest; probably there was something wrong with 
it. 

In this filter gallery there were various chambers containing fil- 
ters which trapped the radio-active materials (at least they were 
supposed to do this). In normal operation of the reactor, these 
filters are removed and stored in a special “coffin” until they can be 
decontaminated. 

It was the task of the committee to cause an examination of the 
fuel cartridges and instruments to be made; and to examine the 
recordings made by the instruments prior to the incident. The 
workmen were obliged to work in relays because of the radiation 
danger which was still present. Again, Mr. Davey said they were 
all “magnificent.” 

It was announced during the period of the investigation that the 
filters did not stop the radio-active iodine which caused most of 
the trouble. It was also suggested that the re-activation of this 
particular reactor would be “inconceivable” although the UKAEA 
dodged this issue at the time. 

Two statements were made concerning the cause of the incident 
before the publication of the official report. Perhaps they were 
straws in the wind, perhaps not. 

The first statement was that some peculiar experiments (again 
the interesting “eggs”) had been going on. 

The second statement was made by Mr. Strath, a public informa- 
tion official of the UKAEA at a banquet of the Atomic Industrial 
Forum in New York on Oct. 29th. Mr. Strath told this annual 
meeting of the AIF, which is a trade organization of the American 
atomic industry, that the temperature in the reactor was high be- 
cause the graphite moderator was being annealed to eliminate the 
so-called “Wigner” effect. 

This phenomenon was predicted in 1942 by an American scientist, 
who was born in Hungary, E. P. Wigner. It consists in the dis- 
placement of atoms in the crystal structure of the graphite moder- 
ator by the bombardment of neutrons from the uranium reaction. 
The atoms of the graphite are disrupted by the constant movement 
of the neutrons and the result is a more or less permanent defect in 
the solid of the graphite resulting in a measurable physical change. 

In the course of their bombardment, the graphite atoms acquire 
a certain amount of energy in their migration. “Pockets” of stored 
energy are built up in the graphite. 

To cure or “heal” (also described as annealing) this damage 
to the graphite lattices at an acceptable rate, it is possible to apply 
heat to the graphite (or remove the coolant for a while) and then 
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the atomic structure of the graphite moderator will return to its 
normal state. 

In annealing the moderator, the temperature of the reactor was 
probably to be increased about 180 deg. F over normal. By this 
additional heat, the energy stored in the graphite atoms is released 
and the stresses in the graphite are relieved. 

This is known as a “Wigner energy release” and this process was 
being employed, as indicated in the official report, at the time of the 
incident. 

Under proper conditions, the energy release would not be an 
abnormal operation. At Windscale, this phenomenon had occurred 
spontaneously in 1952 and the operation had been applied some eight 
times up to 1956. 

Whether a combination of the unusual experiments and the Wigner 
effect, taken together, had an unusual result, is not known, and the 
report did not given any insight into this matter. 


“In Other Walks of Life, Men Have Been 
Frequently Decorated for Less” 


Injuries arising out of and in the course 
of employment. 


Ultimately it was announced that fourteen of the workers were 
exposed to an abnormal amount of radiation. Others were in receipt 
of some radiation which would not have been normally present but 
the chief concern was with the fourteen. 

Again, the statements made to the press were misleading includ- 
ing the remark that some workers were contaminated at the reactor 
and “in general they were rapidly cleared by a simple washing” with 
soap and water. 

“In one or two cases contamination lasted a few days but had 
now disappeared. All employees were being investigated.” 

Dr. McLean, chief medical officer for the UKAEA Industrial 
Group made the statements above, but it was later announced that 
“a few” of the workers “re-cived some damage to their skin at the 
time of the accident and curing the subsequent efforts to cool down 
the reactor. These men have all been treated and have suffered no 
permanent injury.” 

The “London Times” reported on one occasion that “it was offi- 
cially stated” by the UKAEA “that there was no injury to anyone.” 
One of the workers, a Mr. Stanley Ritson, of Railway Terrace in 
Seascale, was a member of a ten man team which made the ascent 
forty feet up into the reactor to knock out the plugs and insert 
water hoses into the fuel core. 

Although Ritson was clothed in a protective “space” suit, he was 
found to have received more than enough radiation to justify imme- 
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diate decontamination by washing. Ritson got 12 showers, 12 sham- 
poos and a close haircut. ‘They scrubbed my hands for an hour 
and a half,” said Ritson when interviewed at his home, playing 
dominoes with rubber gloves on his hands. Ritson was assured 
that he did not have any real radiation problem. Since it did ap- 
pear that he received more than the maximum of 0.3r during the 
13 week period which included the period of the incident of Oct. 10th, 
he was assigned to a job outside the “atom area” and was ordered, 
among other things, to shave his chest. 

Mrs. Ritson, who was suffering from a foot mishap at the time, 
just to make matters even more difficult about the house, reported 
that it was “not much fun being the wife of a radio-active man; my 
husband can’t kiss me goodnight.” 

When Ritson came down from the pile, the little widget on the 
geiger counter clicked sufficiently to show that he was giving off 
radio-activity at the rate of 42,000 counts per second. After the 
twelve showers, this reading dropped to 30,000, and with more 
scrubbing, he was down to 9,000. 

Ritson reported his discomfort, from the radiation, included sore 
hands from all his cleansing operations and a sore head from the 
numerous shampoos. He had to give up his bed clothes for the 
burning after use during the first few days, and when he went 
down to the pub, for a Guiness stout, he was required to wear yellow 
rubber gloves. The Ritsons’ two-year old Cocker Spaniel, Trixie, man- 
aged to become slightly radio-active and when tested indicated that 
he was giving out some 1,000 disintegrations of radio-activity per 
second.!9 

Some workers wore attire home from the works which would have 
qualified them for membership in the Ku Klux Klan. Numerous 
others were found to have radio-active clothing but the amount of 
radiation present was of no special significance from a health stand- 
point. 

In all there were some three thousand workers and only a few of 
them were suspected of any radiation in excess of the amounts 
which had been declared permissible by the International Committee 
on Radiation Protection (ICRP). Some 250 were kept at home for 
a few days and most of them were cautioned immediately after the 
accident to remain under cover. 

Some of the workers at the reactor approved a move to have a 
radiation expert come down (from London?) and discuss the risk 
to the public. They wanted to know what effect the fall-out could 
have on their families and how they could protect themselves in the 
future. The fact that this group action was even entertained 
seriously is some indication of the lack of organization education 
on the hazards of the job. 





19The normal background radio-activity at London (150 miles away) before the 
accident was about 300. As much as 1000 has been measured in Great Britain under 
normal conditions at places where there is no nuclear activity. Thus “Trixie” is not 
half as spectacular to the canine world as “Laika” of Sputnik IT. 








38 MASSACHUSETTS LAW QUARTERLY 


At Windscale, the secretary of the Windscale Social Club, a society 
which included more than a thousand of the reactor employees 
among its members, remarked :— 


“People in the area are anxious to have as much information as 
possible. They don’t want to be left in the dark any longer.” 
The most poignant reaction from the ranks of “that great group 
we call the public’ was the statement reputely made in a Wind- 
scale pub :— 


“My wife can’t argue now when I tell her that beer will do 
more good for me than milk.” 


In addition to the radiation damage (or possibility of such 
damage) to the workers by reason of the unwanted discharge from 
the chimney, the final report of the committee confirmed the fact 
that some of the men looked into the reactor fuel core when the 
plugs were removed. This procedure was unfortunate and what 
was more unfortunate, it was not possible to tell in every case 
whether or not these men had sustained a particular dose of radia- 
tion, since the film badges they wore did not record the dose at head 
level. The final report states they may have received between 0.1r 
and 0.5r in addition to what was recorded which we can safely 
assume was 0.3r, or more, during the calendar quarter. In this 
case, a worker might have received as much radiation on this day 
as he would ordinarily get in nine months. It is presumed that this 
matter is being studied further as to these men. 


Radiation damage to workmen is one of the most ticklish prob- 
lems in a reactor and it is one of the most serious of all industrial 
accidents. The men at Windscale can thank God?° that their experi- 
ence was not more severe. The injuries to workmen at Windscale 
seem to have been of importance only in a few cases; a minor per- 
centage of the whole. It is too soon to evaluate the effects on these 
men but the analysis by the Committee on Health is optimistic. 
Certainly, everything was done to safeguard their interests that 
could be done in the strange circumstances that prevailed. 


There was considerable comment in the English press on the 
matter of the rejection of the demands of Labor Unions to partici- 
pate in the investigation. Certainly there were unionists actually 
working in this “secret” operation, and most certainly they knew 
what was going on there. 


The committee of inquiry took occasion twice in its report to 
commend the workers from this reactor for their “great devotion 
to duty.” In line with this, we might keep in mind that in the event 
of a reactor accident, it very well may be necessary to call upon 
certain persons to assume risks, in the interests of the general 
public, which are unknown in other industries. 

" 2 For those among the scientific fraternity who persist in an aversion to that which 
can not be measured or predicted, we could allow some other demonstration of relief 


which would be more in conformity with their particular brand of philosophy—rubbing 
a rabbit’s foot perhaps. 
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The Walrus and the Carpenter 
Were walking close at hand; 
They wept like anything to see 


Such quantities of sand. 
“If this were only cleared away,” 
They said, “it would be grand.” 
1 Wonderland, 209 


Command Paper No. 302 — Accident at the 
Windscale No. 1 Pile 


Mr. Macmillan, the Prime Minister, advised Commons that he had 
received the full report of the Committee but that it was a tech- 
nical document dealing with the design and operation of the reactor 
as a defense installation. Mr. Macmillan rightly determined it 
would not have been in the interests of national security to publish 
the whole report. He did cause a report to be made which was less 
technical and less concerned with defense matters. The purpose of 
this report, which was made public on November 8, 1957, was (1) 
To show the cause of the accident, and the measures taken to deal 
with it; (2) To show the measures taken to deal with the conse- 
quences of the accident; (3) To set out the Health and Safety As- 
pects of the Incident; and to assure those who had suffered damage 
that they would be compensated and that the possibility of a re- 
currence in a reactor of the British Central Electricity Authority, 
while a possibility, was extremely improbable. 

The highlights of the “Penney” report make it clear that the 
investigators concluded that there was no injury to humans. It was 
held highly unlikely that any harm has been done to the health 
of anyone. Some fourteen employees received an excessive amount 
of radiation says the report, but the final effects of this are not 
known.?! 

The accident occurred during a normal procedure but it was evi- 
dent that there were serious defects in the instruments, and that 
the reactor staff was not equipped to deal with the situation. 

The report affirms the fact that a substantial quantity of radio- 
active iodine did escape up the chimney, but minimizes the effects 
of this material on humans or animals. Contamination of foods, 
or other materials by iodine was also minimized, and it was stated 
that there was never any danger from Strontium or any other radio- 
active material. 

The report does demonstrate that there were serious defects in 
the British management picture, and that there was much to learn. 


In subsequent issues, we shall have opportunity to refer to 


72 How much radiation will harm a human being? There is, as yet, 


; : no answer 
to this question in all of its broad aspects. 
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this report, and the report of the Fleck Committee, again. The 
“Fleck” report was made public on January 10, 1958.22 

Of special significance in the ‘‘Penney” report was the statement 
of Sir Edward Plowden :— 


“The Authority, like any other person, are answerable at Common 
Law for damage caused by any negligence on their part. In addi- 
tion Parliament has imposed an absolute duty on the Authority un- 
der Sec. 5 (3) of the Atomic Energy Authority Act, 1954, to secure 
that no ionizing radiations from anything on any premises occupied 
by them cause any hurt to any person or any damage to any prop- 
erty. The Authority will consider claims from persons who pro- 
vide evidence that they have sustained damage as a result of the 
Authority’s activities.” 


“The Achilles’ Heel of Atomic Energy” 


The report made public, had the appearance of being a candid 
statement of facts, but there were those who were to take issue. 
Editorial comment in the newspapers noted the statement of the 
committee that “weaknesses in organization, which in turn led to 
faults of judgment by the operating staff’ was the principal cause. 

The Daily Telegraph noted also that the “instruments for cal- 
culating radiation had ‘frequently’ been out of action. At the 
critical moment it jammed again.” 

“Was there complacency, or over-confidence ?”’ 

The need for closer liaison between the management of the 
reactor and the local interests was stressed. 

The “Manchester Guardian” quoted the statement that the acci- 
dent could not happen at the newer reactors, but said that—‘‘These 
are brave words, which may nevertheless turn out to be true.” 
Commenting that the UKAEA must be aware that the same accident 
rarely happens twice, the “Guardian” noted that Windscale was a 
grim warning, but a warning which would not suffice to indicate 
other dangers as yet unsuspected. Attacking the complacency of the 
UKAEA, the “Guardian” said :— 


“It must be clearly recognized that it is impossible to build 
atomic reactors which run themselves like automatons. Some- 


22 Among the lessons of Windscale were these: (1) The proven worth of isolated 
reactor locations; (2) The hopeless lack of liaison between the UKAEA and local 
people; (3) The utter lack of any independent authority or control over health and 
safety hazards from radiation; (4) The absolutely horrible state of public relations 
in the part of the UKAEA; (5) The indefinite compensation and insurance picture; 
(6) The need for progress and improvement in instrumentation; (7) The very definite 
realization that the human element plays an important part in the picture, and that 
“one can not be too careful’; (8) The existence of the same type of complacency that 
made the Sputnik such a shock to the USA and the American “flopnik” even more 
of a shock; (9) The need for a reactor safety code; (10) The definite need to establish 
maximum permissible levels for radiation on a “one-time” exposure. We might add 
to this a realization of the need for international cooperation. 


23Commenting on the various precautions taken by the UKAEA the editors of 
‘Nuclear Engineering” (November, 1957) made the practical observation: 
“Apart from the feeling of trust that this must have inspired in the Authority's 
sense of responsibility, the Authority is also protecting itself against possible 
wildcat damage claims which may arise in the future.” 
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where there must be men who make decisions and who press 
buttons. It must be recognized that men can make mistakes 
which no automatic safety gear can prevent; and that the con- 
sequences of serious mistakes in the operation of atomic re- 
actors can be serious indeed. So it is the men who in the end 
matter. They are the Achilles’ heel of the atomic energy pro- 
gramme, just as much as its inspiration. This is not a new 
discovery. Experience of atomic accidents elsewhere has 
shown how human errors are always to blame. But perhaps 
it has been a good thing that an accident which—mercifully— 
was comparatively slight should have been provided in this 
country before familiarity had bred too much contempt.” 


EPILOGUE 


And so, as the sun sinks into the West over the Isle of Mann, we 
bid goodbye to the Cumberland Coast with its “radio-active cows,” 
“atomic milk”; and we leave the “very top boffins” of the United 
Kingdom Atomic Energy Authority to their task of making the 
atmosphere of Merry Olde Englande a little less suspicious. 


In retrospect, it is fitting that we should re-state the words of 
John Donne :— 


No Reactor is an Iland, 

entire and of itself; 

every “pile” is a peece of the Continent, 
a part of the maine. 


If a cloud of radio-iodine be swept up the 
Windscale chimney, 

Britain is the lesse; as well as if the oystermen of West 
Mersea 

reap a harvest of beta-active bi-valves. 


Any man’s radiation diminishes me; because I am 

Involved in Mankinde. 

And therefore never send to know for whom the 
geiger counter clicks. 

It clicks for thee. J. B. EM. 
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ARRESTING QUOTATIONS WHICH MAY 
INTEREST SOMEBODY 


In the course of printing the “Quarterly” occasionally blank pages 
or half pages appear. As we consider blanks a waste of opportunity 
to interest someone, somewhere, somehow, by way of anticipation of 
such blanks, when in the course of casual reading our attention is 
arrested by sentences in the Calvin Coolidge tradition of “adequate 
brevity,” we jot them down for possible future use as likely to in- 
terest someone else who likes brief stimulants to thinking. Hence 
this page. F. W. G. 


Courage “to withstand the subtle corruption of the cynics” 


(Queen Elizabeth’s Christmas Broadcast) 


“Listen or thy tongue will keep thee deaf” 
(Attributed to “An American Indian’’) 
“Somewhere within our life is a standard as invisible as the equa- 
tor, as relentless as the seasons.” 


(Attributed to P. H. Eliot, whoever he is or was) 


“Society can do without patricians, but it cannot do without the 
patrician virtues.” 


(William G. Summer in “The Forgotten Man’s Almanac,’”’* April 12) 








* Published in 1943 by the Yale University Press (containing a quotation from Sum- 
mer for every day in the year). 
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Acts oF 1924, CHAPTER 244 


As Amended by St. 1927, c. 923, St. 1930, c. 142, and St. 1947, c. 601 
Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Srupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 


Be it enacted, etc., as follows: 


Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Judicial 
Council,” the following three new sections—Section 34A. There shall be a 
Judicial Council for the continuous study of the organization, rules and 
methods of procedure and practice of the judicial system of the common- 
wealth, the work accomplished, and the results produced by that system and 
its various parts. Said council shall be composed of the chief justice of the 
supreme judicial court or some other justice or former justice of that court 
appointed from time to time by him; the chief justice of the superior court 
or some other justice or former justice of that court appointed from time 
to time by him; the judge of the land court or some other judge or former 
judge of that court appointed from time to time by him; the chief justice 
of the municipal court of the city of Boston or some other justice or former 
justice of that court appointed from time to time by him; one judge of a 
probate court in the commonwealth and one justice of a district court in 
the commonwealth and not more than four members of the bar all to be 
appointed by the governor, with the advice and consent of the executive 
council. The appointments by the governor shall be for such periods, not 
exceeding four years, as he shall determine. 


Section 34B. The Judicial Council shall report annually on or before 
December first to the governor upon the work of the various branches of 
the judicial system. Said council may also from time to time submit for the 
consideration of the justices of the various courts such suggestions in regard 
to rules of practice and procedure as it may deem advisable. 


Section 84C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and other 
services, travel and incidentals as the governor and council shall approve. 
The secretary of said council, whether or not a member thereof, shall receive 
from the commonwealth a salary of five thousand dollars. 


MEMBERS OF THE COUNCIL 


FRANK J. DONAHUE of Boston, Chairman 
FREDERIC J. MULDOON of Westwood, Vice-Chairman 


STANLEY E. Qva of Lowell KENNETH L. NASH of Weymouth 
JOHN E. FENTON of Lawrence CHARLES W. BARTLETT of Dedham 
JOHN C. LeaGaT of Lowell LIVINGSTON HALL of Concord 
ELIJAH ADLOW of Boston EDWARD O. GouRDIN of Quincy 


FRANK W. GRINNELL, Secretary, 60 State St., Boston 
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THIRTY-THIRD REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
Foster Furco.o, 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of 
the judicial system of the Commonwealth, the work accomplished 
and the results produced by that system and its various parts.” 


In 1925, the legislature also submitted the following request to 
the council. 


1925 ResoLves, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to in- 
vestigate ways and means for expediting the trial of cases and 
relieving congestion in the dockets of the Superior Court, and, 
among other things . . . measures for discouraging frivolous ap- 
peals; measures for requiring parties to frame issues in advance 
of trial by greater specification in the declaration of what the 
plaintiff in good faith claims and greater specification in the 
answer of what the defendant admits or in good faith denies, 
with suitable penalties for frivolous or unfounded allegations and 
denials; ways and means for encouraging, so far as consistent 
with constitutional rights, trials without jury . . . and any other 
ways and means that may appear feasible to said council for im- 
proving and modernizing court procedure and practice so that, 
consistently with the ends of justice, the proverbial delays of the 
law and attendant expense, both to litigants and the general pub- 
lic, may be minimized. (Approved April 24, 1925.)” 


CHANGES IN THE CoUNCIL 


Since the last report the term of Ernest H. Rosasco of North 
Adams expired, and Edward O. Gourdin of Quincey was appointed 
by Your Excellency as a member of the Council to fill the vacancy. 


RECOMMENDATIONS ADOPTED IN 1957 


During the last session the legislature adopted, either verbatim 
or in substance, the following recommendations of the Council: 

Chapter 312. To allow entry of legal process in court within 
3 days prior to the return day. (For reasons, see 32nd report, pp. 
59-60, 41 M.L.Q. No. 4, Dec. 1956.) 
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Chapter 335. Limiting the number of peremptory challenges in 
criminal cases in which several indictments are consolidated for 
trial. (For reasons, see 32nd report, pp. 42-43.) 


Chapter 370. To protect land titles from old mortgages by a 
statute of limitations on foreclosure. (For reasons, see 32nd report, 
pp. 20-22.) 

Chapter 724. The Uniform Gifts to Minors Act. (For reasons, 
see 32nd report, pp. 32-36 and 42 M.L.Q. No. 3, October 1954, pp. 
26-27 and full text p. 97.) 


Drart Acts RECOMMENDED BY THE COUNCIL AND REPORTED 
FAVORABLY BY A COMMITTEE But Not ENACTED 


A draft act to protect land titles by restricting dower and 
curtesy to land owned at the death. This bill (reported as H. 
2080) passed the House and the Senate, was enacted and sent 
to the Governor in May and then recalled by the Senate and 
rejected by the Senate on September 18th. (For reasons of a 
majority of the Council in support of the bill, see 32nd report, 
p. 24 and 42 M.L.Q. No. 3, October 1957, pp. 27-29.) 

Transfer of small cases by the Superior Court to a District 
Court for trial. (For reasons, see 32nd report, pp. 66-68.) A bill 
was reported and after several revisions was broadened and again 
reported by the Judiciary Committee as H. 3327, but failed to 
pass. (For reasons in support of the broader act, H. 3327, see 
pp. 10-13 of the present report, where the passage of the bill (H. 
3327) with slight changes is recommended. ) 

A majority report in favor of a draft act relative to service on 
foreign corporations, two members dissenting (see 32nd report, pp. 
47-50), a draft act recommended as to computation of interest 
under the death statutes (see pp. 50-52), a negative report on a 
bill to extend the statute of limitations in certain death cases 
(see pp. 52-53), and a draft act recommended for consolidation 
of death statutes (see pp. 53-55), were not adopted, but appear 
to have been considered together in connection with a bill reported 
as H. 2746, which did not pass. 

A draft act relative to the salary of the Secretary of the Judicial 
Council. A bill was favorably reported as H. 3050 by the Com- 
mittee on Public Service, also reported “ought to pass” by the 
House Ways and Means Committee, passed the House and was 
then referred with other bills to the Senate Committee on Ways 
and Means for study and report to the next legislative session. 
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Drarr Acts RECOMMENDED But Nor Favorasity REporTEeD 


A draft act requiring motor vehicle liability insurers and injured 
parties to furnish copies of medical reports. (For reasons, see pp. 
60-61.) 

A draft act to protect real estate titles by the filing of zoning 
ordinances, by-laws and maps in the registries of deeds. (For 
reasons, see p. 29.) 

A draft act relative to the assignment and compensation of 
counsel for indigent defendants in criminal cases. (For the bill 
and reasons, see 32nd report, pp. 43-47, and see pp. 17-20 of this 
report, where the passage of a revised draft act is recommended. ) 

A draft act to prohibit televising, broadcasting, or taking of 
motion pictures of testimony before a legislative, judicial or execu- 
tive body or other public agency or tribunal. (For reasons, see 
32nd report, pp. 62-63.) 

A draft act for a moderate fee for a claim of jury trial in civil 
cases. (For reasons, see 32nd report, p. 6, and for additional 
reasons and history of prior favorable recommendations and legis- 
lative action, see pp. 51-53 of this report, where the recommenda- 
tion is again renewed to keep it “alive.”) 

A draft act for limited oral depositions of parties for discovery 
before trial in civil cases. (For reasons, see 32nd report, p. 7, and 
further reasons, pp. 47-50 of this report, where a revised bill is 
recommended. ) 


A draft act for limited exceptions by the Commonwealth in 
criminal cases. (For reasons, see 32nd report, pp. 7-8.) 


A draft act for a jury-commission in a limited district (see 32nd 
report, p. 63). 


NEGATIVE RECOMMENDATIONS FoLLOWED ON Bituis REFERRED 
TO THE CouNCIL FoR Reports In 1956 


The following negative reports of the Council on bills referred 
were followed by the legislature. The reasons for each negative 
report appear on the pages of the 32nd report (of 1956) referred 
to below. The Council reported adversely on: 

A bill relating to mortgages to a trustee for the benefit of 
creditors. (Pages 36-38.) (Legal Affairs.) 

A bill to eliminate procedural distinctions between actions at 
law and suits in equity. (Pages 10-14.) (Judiciary.) 

A bill to extend the rule-making power of the Supreme Judicial 
Court. (Pages 15-18.) (Judiciary.) 
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A bill as to tort liability arising from the lawful use of radio- 
active material. (Pages 18-19.) (Judiciary.) 

A bill for motion sessions of the Superior Court in Lowell. (Page 
31.) (Judiciary.) 

A bill for the disclosure before trial of the names of witnesses 
for the Commonwealth in criminal cases. (Page 32.) (Judiciary.) 

A bill for increasing the number of peremptory challenges of 
jurors in criminal and civil cases. (Pages 39-43.) (Judiciary.) 

Several bills to establish the office of public defender and related 
matters. (Pages 43-47.) (Judiciary.) 

A bill to allow a person receiving workmen’s compensation to 
proceed at law against a third party. (Pages 55-59.) (Judiciary. ) 


List oF Reports REQUESTED BY THE LEGISLATURE IN 1957 
ON THE “Suspsect MATTER” OF THE FOLLOWING 33 BILLs 
(To be discussed in this report) 


House 502, relative to allowance of exceptions in criminal cases. 
(Referred by Resolves, Chapter 23.) 

House 1570, relative to placing the entire judicial system under 
the jurisdiction of the Commonwealth. (Referred by Resolves. 
Chapter 26.) 


House 1842, relative to prohibiting the seizure on an execution 
on a judgment against a city or town or other political sub-division 
of the Commonwealth, of property owned in their own right by 
individual inhabitants. (Referred by Resolves, Chapter 27.) 

House 1565, relative to increasing the amount of damages that 
may be recovered in actions for death due to negligence. (Referred 
by Resolves, Chapter 28.) 

House 2074, relative to the same subject as House 1565. (Re- 
ferred by Resolves, Chapter 29.) 

House 2080, relative to abolishing the defense of contributory 
negligence and in place thereof to adopt the doctrine of compara- 
tive negligence. (Referred by Resolves, Chapter 32.) 

House 2585, relative to providing that the doctrine of res ipsa 
lognitur shall be applicable in actions for damages caused by blast- 
ing or the keeping of explosives. (Referred by Resolves, Chapter 
36.) 

Senate 277, relative to removal of cases to the Superior Court. 
(Referred by Resolves, Chapter 44.) 

House 2343, relative to certain actions for specific performance 
of oral contracts. (Referred by Resolves, Chapter 46.) 
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House 2076, relative to providing for blood grouping tests to aid 
in the determination of paternity. (Referred by Resolves, Chapter 
47.) 

House 2076, relative to providing for pre-trial oral deposition of 
parties in an action of tort. (Referred by Resolves, Chapter 48.) 

House 1178, relative to the renting and hiring of motor vehicles. 
(Referred by Resolves, Chapter 51.) 

House 2949, relative to providing that the operation of im- 
properly registered vehicles may be considered as evidence of 
negligence in certain actions of tort. (Referred by Resolves, Chap- 
ter 52.) 

House 2917, relative to providing a lien for hospitals for services 
rendered to persons injured as a result of accident. (Referred by 
Resolves, Chapter 54.) 

House 2327, relative to providing for determination by district 
courts of the rights of certain injured employees to compensation 
under the Workmen’s Compensation Act. (Referred by Resolves, 
Chapter 59.) 


House 1387, relative to giving the probate courts jurisdiction in 
equity of all matters and controversies between husbands and 
wives and former husbands and wives. (Referred by Resolves, 
Chapter 63.) 


House 2072, relative to conferring limited equity jurisdiction on 
the Municipal Court of the City of Boston in reach and apply 
cases. (Referred by Resolves, Chapter 94.) 


House 2079, relative to granting such jurisdiction to all the 
district courts. (Referred by Resolves, Chapter 94.) 


House 2086, relative to the defense of irresponsibility in criminal 
proceedings. (Referred by Resolves, Chapter 100.) 


Senate 317, relative to the testimony of experts in insanity in 
certain criminal cases where the mental condition of the defendant 
has been investigated while under temporary commitment. (Re- 
ferred by Resolves, Chapter 88.) 


House $136, so much of the 18th Annual Report of the Com- 
mission on interstate cooperation as relates to the jurisdiction and 
enforcement of support orders and the transfer of proceedings 
under the Uniform Reciprocal Enforcement of Support Act. (Re- 
ferred by Resolves, Chapter 105.) 


Eminent Domain Proceedings—Bills proposed by the Special 
Commission on the taking of land by Eminent Domain House 
2738 and referred by Resolves, Chapters 120 and 129 as follows: 
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Appendix A, relative to creating an Eminent Domain Board. 
Appendix B, relative to admissibility of certain evidence in 
Eminent Domain proceedings. 


House 3096, based on Appendix C, relative to providing for the 
rejection of certain appraisers by legal departments required to 
defend Eminent Domain proceedings. 


House 3097, based on Appendix D, relative to requiring a taking 
authority to furnish a complete duplicate file of takings to certain 
legal departments. 


House 3099, based on Appendix F, relative to payment of in- 
terest in Eminent Domain proceedings. 


Appendix G, relative to settlement for property taken. 


Other Eminent Domain Bills Referred 
by Resolves, Chapter 134 
House 364, to provide that a right of way shall be provided 
when part of a parcel is taken. 


House 365, providing for the prompt payment of an amount 
equal to the assessed value within 30 days if the taking is adjacent 
to or includes a dwelling. 


House 978, relative to assessed valuation as evidence. 


House 1371, that there shall be no eviction until independent 
appraisal made and offered to the owner. 


House 2325, relative to sale of unused land taken. 


Senate 263, to authorize acquisition by purchase or otherwise 
when necessary under G. L., C. 82, Section 24. 


These matters will be discussed in this report. 





DISCRETIONARY TRANSFER OF SMALL CASES 
TO THE DISTRICT COURTS FOR TRIAL 


An experimental plan for discretionary reference of small cases 
to the Boston Municipal Court for trial was recommended in our 
Thirty-Second Report for 1956, pp. 66-68. We referred to the 
recommendation of the Judicial Survey Commission on this sub- 
ject, and the fact that in more than half of the jury cases tried 
to a verdict in the superior court in the years 1953-54, there was 
either no recovery, or recovery of less than $500. 
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A bill on this subject was reported favorably by the Judiciary 
Committee.in the last legislature. It was, however, defeated in the 
House. A similar bill, but broadened to include any district court, 
was also favorably reported, and similarly met defeat. 


But the problem of congestion of superior court dockets with 
these small cases still remains. In the 1957 Report of the Executive 
Secretary to the Supreme Judicial Court, a strong recommendation 
for the power to transfer cases involving less than $1,000. from the 
superior court to the district courts for trial is made in the follow- 
ing paragraphs: 


“84. The matter of the district court helping the superior by assignment 
of judges is also closely related to the matter of making it possible to remand 
cases from the superior court to the district courts for trial. As this report 
is being written the legislature has before it a bill to make this possible on a 
discretionary basis. I recommend such legislation. See also Paragraph 24. 
Such power to remand cases would reduce the demand for district court judges 
to sit in the superior court on civil cases, but would not reduce it for the 
criminal sessions. I recommend further that the use of district court judges 
in misdemeanor sessions be given priority over such use on the civil side, so 
that the excellent record of prompt handling of criminal cases may be main- 
tained. 


“85. Further discussing the matter of remanding, it is to be observed that 
were it not for the flood of motor tort cases, the question would be of merely 
academic interest. The superior court gets thousands of cases annually as a 
result of removals of motor tort cases from the district courts. There is good 
reason to believe that many attorneys and insurers remove cases indiscrimi- 
nately. I cannot believe that an insurer carrying a property damage coverage 
is actuated by any conviction that a jury trial is the palladium of liberty when 
it removes a suit for a few hundred dollars for repairs, nor that the plaintiff in 
the case who also removes it has any such conviction. My recommendation 
as to remanding is limited to what may be classed as the smaller cases. I 
suggest as a convenient limit $1,000. with a further provision, however, that 
the trial judge is not confined to this amount if he feels the evidence warrants 
higher damages. The decision of the lower court judge should operate as an 
auditor’s finding. While logically there is no reason for limiting the remanding 
power to motor tort cases, as a practical matter it will serve its purpose if it is 
thus limited. It can be predicted that remanded cases will rarely come back to 


the superior court. Most of them will be settled before they even arrive in the 
district court.” 


We join in the recommendation of legislation for a three-year 
experimental period. In the light of the discussion at the hearing 
and in the legislature, we do not believe it necessary to restrict 
it to cases to be tried in the Municipal Court of the City of Boston. 
The Chief Justice of the Superior Court and the Administrative 
Committee of the District Courts have been working closely to- 
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gether in the assignment of district court justices to the superior 
court. We believe discretionary power can safely be given to the 
superior court to transfer actions of tort and contract both, just 
as unlimited discretion is given to the Supreme Judicial Court to 
transfer any kind of case within the concurrent jurisdiction be- 
tween that court and the superior and probate courts under 
G. L., ch. 214, § 32. 


We recommend the following: 


DRAFT ACT 


Section 1. Chapter 231 of the General Laws is hereby amended by inserting 
after Section 102 B the following section:— 


Section 102 C. The superior court may of its own motion or on the motion 
of a plaintiff or defendant, after determination by said court that if the plain- 
tiff prevails, there is no reasonable likelihood that recovery will exceed one 
thousand dollars, transfer for trial any action of tort or contract pending in 
said court to the district court from which such action was previously removed, 
if any, or if such action was originally entered in the superior court, to any 
district court in which it could have been brought under the provisions of 
section two of chapter two hundred and twenty-three. 


Clerks of the superior court shall, when a case is so transferred, transmit 
the order of reference and the original papers in the action, or certified copies 
thereof, together with a copy of the docket entries, without charge to the clerk 
of the district court in which such action was commenced or has jurisdiction. 

Such an action shall be tried by a full time justice of the district court or by 
a judge authorized for such service in accordance with section seventy-seven A 
of chapter two hundred and eighteen. The justice shall file a written decision 
or finding with the clerk who shall forthwith notify the parties or counsel of 
record. Any party to the action aggrieved by the finding or decision may as of 
right have the case re-transferred for determination by the superior court. The 
request for re-transfer shall be filed with the clerk of said district court within 
ten days after notice of the decision or finding. If either party neglects to appear 
at the time appointed for such trial, or at any adjournment thereof, without 
just cause, or if at any such time either party refuses to produce in good faith 
the testimony relied on by him, the justice may close the trial and order that 
judgment be entered for the adverse party and file a finding or decision to that 
effect. Judgment shall be entered accordingly at the first judgment day after 
the expiration of ten days from the filing of such finding or decision, unless said 
justice for cause shown otherwise orders. 

Upon the filing with the clerk of a request for re-transfer, the decision or 
finding shall be forthwith transmitted, with any origmal papers received from 
the superior court, to the clerk of the superior court of the county from which 
the case was referred. The clerk of the superior court shall forthwith notify the 
parties or counsel of record of the receipt and filing of said finding or decision. 
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The action shall thereafter be tried in the superior court. The decision of, 
and the amount of the damages assessed, if any, by a district court shall be 
prima facie evidence upon such matters as are put in issue by the pleadings, 
and no other findings of such court shall at any time be admissible as evidence 
or become part of the pleadings. A party shall be held to waive any right to 
jury trial previously claimed, unless within ten days after the filing of the finding 


or decision in the superior court he shall file a statement that he insists on a jury 
trial. 


Section 2. This act shall take effect on October first, nineteen hundred and 


fifty-eight, and shall not be operative after June thirtieth, nineteen hundred 
and sixty-one. 





APPELLATE DIVISIONS OF DISTRICT COURTS 


In view of the fact that so many of the District Court judges are 
called for service in the Superior Court, we are informed by the 
Administrative Committee of the District Courts that administra- 
tive problems may arise occasionally in the operation of an appel- 
late division. We, therefore, recommend the following: 


DRAFT ACT 


Section 108 of Chapter 231 of the General Laws is hereby amended by in- 
serting before the last sentence of the first paragraph the following: 
“Upon request of a presiding justice of any of the respective Appellate 
Divisions a justice of any Appellate Division who may be called shall serve 
in such other Division.” 





HOUSE 2949, RELATIVE TO THE OPERATION OF 
IMPROPERLY REGISTERED MOTOR VEHICLES 


(Referred by Resolves Chapter 52) 


House No. 2949 of 1957 is a proposed amendment to Section 9 
of Chapter 90 of the General Laws. The purpose of the change 
appears to be to do away with the rule that the owner or operator 
of an unregistered or improperly registered motor vehicle is a 
“trespasser” on the highway and that he or his representative 
cannot recover for injury or death in the absence of wanton, wilful 
or reckless conduct on the part of the defendant. 

The rule originated in the case of Dudley v. Northampton 
Street Railway, 202 Mass. 443, decided in 1909 at a time when 
motor vehicles were still widely regarded with disapproval and 
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before they had become a generally accepted means of conveyance 
both for business and pleasure. In the case of Koonovsky v. Quel- 
lette, 226 Mass. 474, decided in 1917, the court took a further and 
corollary step by holding that since the unregistered vehicle was 
wrongfully on the way and was therefore a nuisance, the creator 
of the nuisance was liable for all injury directly caused by it, 
whether he was negligent or not. These two rules laid down by 
the court, one that the owner or operator of the unregistered 
vehicle cannot recover for negligence, and the other that he is 
liable whether negligent or not, have both come down to the pres- 
ent. The heart of both rules is the proposition of the Dudley case 
that the owner or operator of an unregistered or improperly regis- 
tered vehicle is a “trespasser” and the vehicle a “nuisance” on the 
highway. 

No general principle of law requires this conclusion. The regis- 
tration law, while important, is only one of a vast number of 
enactments on the statute books regulating the conduct of indi- 
viduals in various phases of modern life where usually no genuine 
criminal intent is involved. The general rule in this Common- 
wealth in civil cases is that violation of such statutes is merely 
some evidence of negligence with respect to such consequences as 
the statute was intended to prevent, with the qualification, how- 
ever, that violation by a plaintiff is a complete bar to recovery 
and not merely evidence of negligence, if the violation was a proxi- 
mate cause of the injury or damage for which he seeks to recover. 
This rule as to plaintiffs is fully explained in the case of Newcomb 
v. Boston Protective Department, 146 Mass. 596, a leading case 
followed many times. Except as just stated, violation of a penal 
law generally has no effect in civil tort cases. See Dean v. Leonard, 
323 Mass. 606. The criminal sanction contained in the statute 
itself is regarded as the deterrent, which the Legislature intended 
to impose and the severity of which the Legislature has adjusted 
to what it deemed to be the gravity of the offence. It is obvious 
that inability to recover anything for a severe injury or a death or 
conversely the imposition of liability for a severe injury or a death 
where in either instance the owner or operator of an unregistered 
vehicle was in no way at fault in his actions on the highway and 
was wholly the victim of the negligence of the driver of another 
vehicle may be altogether too drastic a penalty to impose for some 
inadvertence in the matter of registration or some inaccuracy in 
the application. And there is no way in which the consequences 
can be adjusted to the degree of fault of the offender. 
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Many judges concerned with the practical application of the 
law have expressed the opinion that the rules of “trespasser” and 
“nuisance” are harsh and do injustice. These rules have been 
widely criticized, and so far as we know are not now followed in 
any other jurisdiction. The attitude toward them of our own 
Supreme Judicial Court is interesting. In the case of Bourne v. 
Whitman, 209 Mass. 155, decided within two years after the 
Dudley case, the question came up whether one who operated a 
motor vehicle without an operator’s license was a “trespasser” 
upon the highway. In a careful opinion written by Chief Justice 
Knowlton the court unanimously decided that he was not. There 
is weight in the argument of the court in favor of a distinction 
between the two cases, but nevertheless there has always existed 
a feeling in the legal profession that the law is in a strange state 
when the owner of a motor vehicle is a “trespasser” if he places 
it on the highway without registration but is not a “trespasser” if 
he drives without having a license to drive. In several instances 
the Supreme Judicial Court has intimated its dislike of the rule 
of the Dudley case. The latest instance is found in the rescript 
opinion in Comeau v. Harrington in November, 1955, 333 Mass. 
768. Here the court comes close to saying that it would not follow 
the “trespasser” and “nuisance” rules if the matter were a new 
one. The Comeau opinion is so short and to the point that we 
quote it here: 


“Louis Comeau and another v. Donald Harrington v. another. 


“November 30, 1955. Exceptions overruled. This is an action of tort for 
personal injuries and property damage arising out of a collision on a public 
highway between an unregistered automobile of the female plaintiff operated 
by the male plaintiff of an automobile of the female defendant operated negli- 
gently but not in a wilful, wanton, or reckless manner, by the male defendant. 
The judge directed verdicts for the defendants. The plaintiffs excepted, and 
urge us to overrule the doctrine first enunciated by this court in Dudley v. 
Northampton Street Railway, 202 Mass. 443. See Dean v. Leonard, 323 Mass. 
606, 609. The doctrine has been called ‘unique.’ 62 Harv. L. Rev. 525. It has 
been very generally criticised. See, for example, Prosser, Torts (2d ed.) 162; 
cases collected in notes in 16 A. L. R. 1108, 54 A. L. R. 374, and 163 A. L. R. 
1375. As an original proposition, it could hardly find favor with us today. The 
rule, however, has stood for more than forty-six years without repeal by the 
Legislature. Some of us would prefer to overrule the Dudley case, but the 
majority of the court think that its termination should be at legislative, rather 
than at judicial, hands. Bursey’s Case, 325 Mass. 702, 706-707.” 


We do not encumber this report with the many authorities that 
could be collected in opposition to the Dudley case. The citations 
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in the Comeau rescript opinion will furnish a starting point to 
those interested. 

It is true that the Legislature has to a considerable extent re- 
laxed the severity of the Dudley rule in cases of persons not the 
owners or operators and in cases of certain mistakes in the appli- 
cations for registration. See Acts of 1915, Chapter 87; Acts of 
1928, Chapter 187, Section 1; Acts of 1934, Chapter 361. These 
statutes are now incorporated into Chapter 90, Section 9. Notwith- 
standing this mitigation of the rule, the Comeau case shows that 
the rule is still operative in many instances. Our study leads us 
to believe that it should be abrogated altogether. All the provisions 
of the statutes would still be enforceable under the criminal law. 
See Chapter 90, Section 20. Other states find this sufficient with- 
out reliance upon peculiar rules of liability in civil cases arising 
out of motor vehicle accidents. It seems to us common sense that 
civil liability for damages should be determined primarily with 
regard to what occurred on the highway rather than with regard 
to what was done or omitted in the registry office. 

House No. 2949 is in substance the statute recommended by the 
registry of motor vehicles in its report, House No. 2655. From the 
tenor of the registry’s report we gather that the registry intended 
in general to abrogate the rule of the Dudley case. The proposed 
statute does not, however, expressly so provide, and we are not 
wholly certain that it would have that effect. Moreover, it would 
seem that the statute was designed to preserve the rule as against 
a plaintiff (but not as against a defendant) who is the owner of a 
vehicle falsely registered with fraudulent intent to conceal the 
identity of the true owner and as against a person who knew or 
had reasonable cause to know that the vehicle was falsely registered 
with such intent. If we have correctly interpreted the design of 
this last part of the proposed statute it would seem that that 
design could be more directly and clearly expressed. 

Our view is that the rule of the Dudley case ought to be entirely 
abolished in plain words. We would prefer not to make an excep- 
tion that would preserve an outmoded rule even in the occasional 
instance of a fraudulent registration. It does not seem to us that 
an action for personal injury, death or property damage is a proper 
procedure in which to try out the unrelated issue of intent to con- 
ceal ownership at the time of registration or, in the case of one not 
the owner, the vague issue of “reasonable cause to know,” especially 
as the person not the owner may not have violated any law. We 
think that the matter of intent to conceal ownership can be dealt 
with adequately by adjusting the penalty under the criminal pro- 
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visions of the chapter; or if it is thought that the penalty for 
registration with intent to conceal ownership ought to be greater 
than that now provided for in the penal provisions of the chapter, 
it would be easy to provide specifically for a more severe penalty. 
It seems to us that the deprivation of civil rights is not understood 
by the public and is not an effective deterrent, and that violation 
of the registration laws ought to have no greater effect in civil 
cases than as evidence of negligence of the violator or as preventing 
recovery by a violator whose unlawful act was a proximate cause 
of his own injury, just as in other instances of the violation of 
comparable statutes. 


In preparing the following draft act we have considered the 
approach employed in Chapter 89, Section 10, first enacted by 
Chapter 57 of the Acts of 1930, by which it was provided in sub- 
stance that the rule of the Dudley case should not apply to viola- 
tion of a one way street regulation. See Widronak v. Lord, 269 


Mass. 238; Scranton v. Crosby, 298 Mass. 15. We recommend the 
following: 


DRAFT ACT 


AN ACT PROVIDING THAT THE FAILURE TO REGISTER OR THE IMPROPER REGISTRA- 
TION OF A MOTOR VEHICLE SHALL NOT BE DEEMED TO RENDER THE VEHICLE A 
NUISANCE OR TO RENDER ANY PERSON A TRESPASSER UPON A WAY. 


Section 9 of Chapter 90 of the General Laws as most recently amended by 
Chapter 85 of the Acts of 1956 is hereby further amended by striking out the 
third sentence and inserting in place thereof the following sentence:— 


“Violation of this section shall not be deemed to render the vehicle a nuisance 
or any person a trespasser upon a way and shall not constitute a defense to, or 
prevent a recovery in, an action of tort for injuries suffered by a person, or for 
the death of a person, or for damage to property, unless such violation by the 
person injured or killed or sustaining the damage was in fact a proximate cause 
of such injury, death or damage, but violation of this section shall be deemed 
evidence of negligence on the part of the violator.” 





APPOINTMENT OF COUNSEL IN NON-CAPITAL CASES 


At the request of the legislature, the Judicial Council, in its 
32nd report, pp. 43-46, discussed the subject matter of various 
bills relative to Assignment of Counsel for defendants in criminal 
cases other than capital who do not have counsel. 


The Council first discussed the subject in 1951 in its 27th report, 
beginning as follows: 
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“As stated by the Supreme Court of the United States in Betts v. Brady, 
316 U. S. 455, at pp. 471-2: 

““Every court has power, if it deems proper, to appoint counsel where 
that course seems to be required in the interest of fairness.’ 

“That this was the law in Massachusetts before any statute was passed on 
the subject see Com. v. Hardy, 2 Mass. 303, in which counsel was assigned in 
1807. The first statute on the subject, as stated by the court in Allen v. Com., 
324 Mass. 558, was in 1820. Ever since then the statute now G. L., ec. 277, 
§ 47) has recognized and declared the law in capital cases (stated by Chief 
Justice Chapman, 104 Mass. 543), as follows: 

“When a prisoner has not obtained counsel, it is usual for the court to 
request some member of the bar to aid him; and we believe that no prisoner 
has been compelled to go to trial in a capital case without being ably and 
faithfully defended. The members of the bar have been ready, so far as 
they reasonably could do so, to give their best services gratuitously, in aid 
of any prisoner who was unable to pay counsel.’ 

“Even in those cases, the court did not consider that it could award com- 
pensation to assigned counsel (see Atty. Gen. Petitioner, 104 Mass. 537, at 
p. 543), and it was the practice for assigned counsel to serve without either 
compensation or expense, until 1893 when the court was authorized by statute 
(now appearing as G. L., c. 277, §§ 55-56, and see also c. 276, § 37A) to allow 
them... 

“As to other cases such as second degree murder, rape, and certain forms 
of robbery for which life sentences can be imposed, while the court may assign 
counsel, there is no provision for compensation or expenses.” 


This subject has assumed great importance in recent years be- 
cause of a series of decisions in the Supreme Court of the United 
States holding that the due process clause of the Fourteenth 
Amendment to the Constitution of the United States requires 
the appointment at government expense of counsel to represent 
impecunious defendants in many cases not involving capital 
offences in which it had not been the previous practice to appoint 
counsel. The leading case is Betts v. Brady, 316 U. S. 455. Re- 
cently our own Supreme Judicial Court has held that the twelfth 
article of the Bill of Rights of the Constitution of the Common- 
wealth imposes a similar requirement. Pugliese v. Commonwealth, 
Mass. Adv. Sh. (1957) 313. 

No general rule has been formulated by the Supreme Court of 
the United States for determining in what cases such appoint- 
ment is required as a matter of Constitutional law. Determina- 
tion of the necessity of an appointment has been left to be made 
in each case according to the circumstances of that particular case. 
In Allen v. Commonwealth, 324 Mass. 558, at page 562, our own 
Supreme Judicial Court attempted to state a rule in these words, 
“That law [the Fourteenth Amendment]—requires assignment of 
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counsel in non-capital cases only when the defendant, by reason 
of youth, inexperience, or incapacity of some kind, or by reason 
of some unfair conduct by the public authorities, or of a compli- 
cation of issues, or of some special prejudice or disadvantage, 
stands in need of counsel in order to secure the fundamentals of 
a fair trial.” 

This statement of the rule leaves much to be desired. Admit- 
tedly its boundaries are vague. One may doubt, however, whether 
any better statement could now be made. 


It must be the law that the courts have inherent power to 
appoint counsel without any statute whenever the Federal or State 
Constitution requires such appointment, but there is no statutory 
authority to allow compensation or expenses except in murder 
cases. See G. L. (Ter. Ed.), Chapter 277, Sections 55 and 56. It 
seems to us that it would be unfortunate to have many different 
judges interpreting Constitutional requirements, each in his own 
way, with no fixed standards either as to the necessity of an 
appointment or the rate and manner of compensation. It would 
be difficult to frame a comprehensive and detailed statute at this 
time, since the subject matter is still in a state of development 
and new decisions in Washington may change the present status 
of the law. It seems to us that the best solution would be found 
in a general rule of the Supreme Judicial Court binding upon all 
the courts. Such a rule would of course be framed to comply with 
Constitutional requirements as now known and could easily be 
amended to comply with subsequent decisions. 


We think, too, that as the present problem arises out of a 
Constitutional duty of the Commonwealth, the costs should be 
taken care of by the Commonwealth itself rather than by imposing 
a possibly heavy additional expense on the counties. We also be- 
lieve that appointments and awards of fees and expenses should 
be by the Superior Court and that such awards should be subject 
to the approval of the Chief Justice of that Court. And it must be 
remembered that in the absence of any statute or general rule the 
courts will still be under the necessity of appointing counsel when- 
ever the State or Federal Constitution requires it, and there will be 
no centralized control over appointments or expenses. 

At the hearing on the bill submitted by the Council in its 32nd 
report it was suggested by the Judiciary Committee that the ex- 
pense should be assumed by the commonwealth instead of imposing 
it on the counties. Thereafter, various drafts were made and dis- 
cussed with John A. Daly, Esq., Executive Secretary to the Justices 
of the Supreme Judicial Court. These discussions resulted in the 
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following draft act, submitted by him as Appendix V of his report 
to the court dated June 30, 1957, with which we agree. 


We, therefore, recommend the following: 


DRAFT ACT 


AN ACT RELATIVE TO ASSIGNMENT AND COMPENSATION OF COUNSEL IN CERTAIN 
CRIMINAL CASES. 
Section 1. Chapter 276 of the General Laws is hereby amended by inserting 
after section 37-A thereof the following new section: 

Section 37-B. At any stage of a criminal proceeding other than capital, 
whether in a district court or in the superior court, the superior court upon 
petition of the defendant and summary hearing, shall assign counsel to repre- 
sent him, if satisfied, 

(a) that representation of such person by counsel is required under rules 

adopted by the supreme judicial court, in accordance with this section, 

(b) that by reason of inability to pay counsel or for any other reason such 

person is unable to obtain counsel, and, 

(c) that counsel cannot be obtained for him except through such assignment. 

The superior court may in accordance with rules established by the supreme 
judicial court allow reasonable compensation for the services or expenses or 
both of such assigned counsel, and such compensation and expenses if approved 
and certified by the chief justice of the superior court shall be paid by the 
commonwealth. 

The supreme judicial court shall make rules for the administration of this 
section, ineluding the appointment, compensation for services or expenses or 
both, of assigned counsel, their qualifications, and types of cases in which such 
assignment may be made. 

Section 2. This act shall take effect on... 





HOUSE 1570 
(Referred by Resolves Chapter 26) 
This bill reads as follows: 


“AN ACT PROVIDING THAT THE ENTIRE JUDICIAL SYSTEM BE PLACED UNDER THE 
JURISDICTION OF THE COMMONWEALTH. 
“Notwithstanding any provision of law to the contrary, the entire judicial 
system of the Commonwealth, including justices, employees, land and buildings, 
salaries, costs, retirement systems and pensions, and all incidentals thereto, are 


hereby placed in the care, control, operation and maintenance of the Common- 
wealth.” 


This is one of the impossible proposals which seem too common 
beginning “notwithstanding any provision of law to the contrary” 
without regard to the extent to which such words would repeal, 
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amend, complicate and confuse the existing statutes and law in 
general. We do not recommend the bill. 

Aside from its wholesale generality, the bill, as drawn, has no 
definite meaning because the Commonwealth has always had com- 
plete “jurisdiction” of the entire judicial system in all its parts 
under the Constitution. The proposal indicates therefore, a belief 
of the petitioner that too much authority in regard to courts has 
been delegated to the counties. There has been an increasing 
tendency in that direction ever since 1915 which was discussed by 
the Council in earlier reports and we think that attention should 
be called to the substance of those discussions, in view of the re- 
vival from time to time of the tendency to increase county control 
of the judicial system. 

In its 7th report in 1931, after quoting the suggestion of a 
Special Commission that the local “appropriating authority which 
assumes the responsibility of raising and spending the people’s 
money should be supreme” (see p. 20) the Council pointed out 
that: 

“Ever since 1780 the constitution has contained the provision that ‘the 
general court shall forever have full power and authority to erect and consti- 
tute judicatories and courts.’ This means that the administration of justice 
in all its branches is a primary responsibility of the Commonwealth and not 
of the counties. The fact that some of the judges and officers of some courts 
are paid by the counties is merely an historical accident which cannot shift 
the responsibility of the legislature, and it needs no argument to show that a 
vital part in setting up a ‘court or judicatory’ consists in giving it the means 
to live and function as an independent tribunal of justice which it is the 
constitutional duty of the legislature to provide. 

“The fact that has been forgotten in all these business arrangements for the 
distribution of financial control to the counties, is that the judges and the 
other officers of courts are not county servants, although they may be paid by 
the counties by direction of the legislature (cf. Com. v. Hawkes, 123 Mass. 
at p. 529; Morse v. Boston, 170 Mass. 555; Hibbard v. Suffolk, 163 Mass. 34). 

“We trust that it is not necessary for us to explain that we are speaking of 
measures and not of men; that we are considering the tendencies of such meas- 
ures on the administration of justice during generations, regardless of any 
temporary political organization of the various local county governments.” 


The contents of this report was again referred to by the Judicial 


Council in its 15th report (pp. 36-38) in 1939 and the Council then 
added: 


“In these tax conscious days, we believe that the warning against county 
supremacy of the administration of justice, contained in the passages quoted 
above from council reports, should be borne constantly in mind.” 

It is for this reason that we have quoted the passages from the 
7th report as the time may come when they will need further 
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consideration. We notice that, since this bill was referred, Mr. Daly, 
the Executive Secretary to the Justices of the Supreme Judicial 
Court, has raised the question in his report to the court dated June 
30, 1957 (P.D. 166, pp. __). 





HOUSE 2080 
An AcT TO ABOLISH THE DEFENCE OF CONTRIBUTORY NEGLIGENCE 
AND IN PLACE THEREOF TO ADOPT THE DOCTRINE OF COMPARATIVE 
NEGLIGENCE. 
(Referred by Resolves, Chapter 32) 


“Section 85 of Chapter 231 of the General Laws, as most recently 
amended by section 1 of chapter 533 of the acts of 1952, is hereby 
further amended by adding at the end thereof the following:— 
However, the establishment of the contributory negligence of the 
plaintiff, or the person killed or injured or damaged in his property, 
or caused to sustain consequential damages, or his agent or cus- 
todian or any other person whose conduct is imputed to him or 
with whose conduct he is chargeable by the defendant, shall be 
no bar to the recovery by the plaintiff but may be considered only 
in mitigation of damages.” 

This subject was referred to the Council in 1950 and discussed 
at length in the 26th report in that year with reference to the law 
of other states. We did not recommend the adoption of the com- 
parative negligence rule. Since that time discussion has continued 
in various jurisdictions. We have had before us the report of the 
Institute of Judicial Administration of 1955, an article in the 
American Bar Association Journal for February 1957 by Mr. Bress 
of the District of Columbia (p. 127), summarized in the Massachu- 
setts Law Quarterly for March 1957 and the report in the A.B.A. 
News Letter of April 1957 of the recent discussions in several 
states. A good sample is the following account of that in Pennsy]l- 
vania:— 

“Comparative negligence legislation has frequently been proposed as a 
means of reducing delay in disposition of large personal injury case loads. 
The arguments are advanced in ‘Comparative Negligence Legislation: A Cure 
for Our Congested Courts,’ 19 Albany L. Rev. No. 1 at p. 4. There is still 
widespread disagreement on the proposition, but various legislative and bar 
groups have recently studied it. For example: 

“Pennsylvania. The Committee on Civil Law of the Pennsylvania Bar con- 
ducted a study on comparative negligence after House Bill 677 was introduced 
in the 1956 General Assembly calling for comparative negligence legislation. 
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In this connection the Committee sponsored a panel discussion, ‘Should the 
Comparative Negligence Doctrine Be Adopted in Pennsylvania?’ on June 25, 
1956. 

“Panelist Louis Sherman, co-sponsor of Bill 677, commenced the discussion 
by listing some advantages of such legislation including, inter alia, the follow- 
ing: (1) It induces earlier settlement of cases eliminating the gamble of de- 
fendants over the question of contributory negligence. (2) It relieves congested 
calendars by eliminating trial by a handful of specialists. (3) It strengthens 
and supplements pretrial conferences by creating a more favorable atmosphere 
for settlements. 

“Mr. Pringle, Allegheny County lawyer, answered in part by saying, ‘It is 
absurd to say that the adoption of comparative negligence will decrease the 
volume of litigation, when it gives everyone a chance to go before a jury; ... 
nor will it cause cases to come up earlier in court...’ Mr. Eldredge, a Phila- 
delphia lawyer and law teacher, felt that the doctrine should be adopted re- 
gardless of its effect on court congestion, and Mr. Body, Berks County lawyer, 
opposed the doctrine on several grounds but pointed out, ‘It is a dangerous 
step that will promote the disease called “Claimitis”.’ 


“The Committee on Civil Law ultimately voted 7-6 against the adoption 
of comparative negligence and the Bar Association voted 117-74 against it at 
its Pittsburgh meeting on January 30, 1957. Bill 677 failed to pass the House. 

“Recently an article on congested trial calendars by Mr. J. Harry LaBrum 
of the Pennsylvania Bar was published in 43 A.B.A. Jour. No. 4, p. 311. He 
states: ‘It’s also about time the Bench and the Bar stopped suggesting 
panaceas. Neither comparative negligence nor compensation is the answer. 
Comparative negligence, or apportionment of damage according to the degree 
of fault, will increase rather than decrease the number of suits filed. The 
doctrine invites litigation.’ ” 


Compare an article on “Contributory Negligence” in the A.B.A. 
Journal for November, 1957, p. 1005, and another in the A.B.A. 
Journal for December, p. 1115. 


As stated in the 26th report, “We appreciate the arguments 
from the point of view of abstract justice of the idea of distribution 
of loss. In our opinion, however, the practical difficulties in ob- 
taining the result outweigh the appealing considerations submitted 
to us in support of the proposed bill.” 

The Council is still of that opinion. 


For convenient reference we reprint in Appendix B, the discus- 
sion of the subject from the 26th report in 1950. 
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HOUSE 502, RELATIVE TO ALLOWANCE OF 
EXCEPTIONS IN CRIMINAL CASES 


(Referred by Resolves Chapter 23) 
We do not recommend House 502. 


G. L. Chapter 278, Section 31, provided that exceptions in 
criminal cases should be filed and notice given in 3 days unless 
with the consent of the District Attorney further time, not ex- 
ceeding 5 days, was allowed by the court. 

By Chapter 384 of 1953 on recommendation of the Judicial 
Council (in its 28th report, p. 70) this provision was changed 
to 20 days (as in civil cases) omitting the requirement of consent 
by the District Attorney, so that the present Section 31 reads: 

“The exceptions shall be reduced to writing and notice thereof given to the 

Commonwealth within twenty days after the verdict or after the opinion, 

ruling, direction or judgment, excepted to is given, unless further time is 

allowed by the court.” 


House 502 now proposes a further change as follows: 

“Section 31 of Chapter 278 of the General Laws, as most recently amended 
by Chapter 384 of the Acts of 1953, is hereby further amended by inserting 
after the second sentence the following sentence:—The presiding justice may, 
if in his opinion a bill of exceptions is filed in good faith and justice so requires, 
allow such bill of exceptions although the defendant or his attorney fail to 
comply with all the provisions of this section.” 


It would add a provision that a judge could allow the filing of 
exceptions after 20 days. This is substantially similar to Section 
113 of Chapter 231 relating to civil cases except that the important 
words “through inadvertence” are omitted. It would thus allow 
counsel to apply for leave without any explanation except neglect. 
Experience shows that many lawyers will not comply with rules 
unless they have to. The proposed bill would waste the time of 
the court without justification. We think the present rule of 20 
days sufficient. 

It is a question of procedural policy in criminal cases. Even 
in civil cases the words “through inadvertence” are capable of 
abuse in the direction of plausible neglect. Is this more likely in 
criminal than in civil cases? Perhaps. 

If any change is to be made along the lines of House 502 we are 
positive in our opinion that the words “through inadvertence” 
should be retained. 
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HOUSE 355, TO PROVIDE A LIEN FOR HOSPITALS FOR 
SERVICES TO PERSONS INJURED AS A 
RESULT OF ACCIDENT 


(Referred by Resolves, Chapter 54) 


The substance of this proposal was referred to the Judicial Coun- 
cil in 1931 with request for a report. The Council’s report appears 
in its 7th report (in that year), p. 36, as follows: 

“The policy of this state has been to restrict liens to tangible property with 

a fixed situs. To extend liens to anything so transitory as a claim for personal 

injury seems to us open to grave objection. Particularly is this true of an act 

which creates a property right in the claim, sets up no machinery for testing 
it out, but instead allows the lienor to remain passive and delay settlement. 

This is likely to increase court congestion. In cases of doubtful or disputed 

liability, we see no reason why a hospital, though a charity, should be made 

first mortgagee by law. 
“We do not recommend the passage of [the bill] or of any other legislation 
creating a lien for hospitals.” 

A majority of the present members of the Council are of the 
same opinion and do not recommend the passage of House 355. 

They also call attention to the fact that G. L. Chapter 117, 
Section 24, now provides hospitals with a right to apply to and 
proceed against, a city or town for the reasonable cost of services 
“for the relief of a person in need of public assistance.” (See 
also Symes Arlington Hospital v. Arlington, 192 Mass. 162.) The 
creation of a lien would, therefore, provide a double security in 
such cases. 

A minority—Judge Fenton, Judge Adlow and Mr. Bartlett— 
are in favor of creating a lien. 





HOUSE 1387 
(Referred by Resolves, Chapter 63) 
This is entitled: 
“AN Act GIVING THE PROBATE COURTS JURISDICTION IN EQUITY OF ALL MATTERS 


AND CONTROVERSIES BETWEEN HUSBANDS AND WIVES AND FORMER HUSBANDS 
AND WIVES.” 


It reads: 


“Section 6 of chapter 215 of the General Laws is hereby amended by striking 
out the second sentence, as appearing in section 1 of chapter 237 of the acts of 
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1933, and inserting in place thereof the following sentence:—They shall also 
have jurisdiction in equity of all matters and controversies between a husband 
and wife and a divorced husband and wife, including jurisdiction to enforce 
foreign judgments for support of a wife or of a wife and minor children against 
a husband who is a resident or inhabitant of this commonwealth, upon petition 
of the wife filed in the county of which the husband is a resident or inhabitant.” 


We do not recommend the bill. It does not “strike out” the 
sentence in Section 6, referred to, but repeats it with the words 
in italics above inserted. Those words, “of all matters and contro- 
versies between husband and wife and a divorced husband and 
wife,” are broad and vague enough to change the law generally as 
to suits between husband and wife. The law as to litigation be- 
tween husbands and wives before and after divorce both at law 
and in equity is discussed and explained in the very recent case 
of Prahl v. Prahl, 1957 Advance Sheets 319-323, decided February 
28, 1957. See also Ricker v. Ricker, 248 Mass. 549, and other cases 
cited in the Prahl opinion. 

The words in italics would also cause confusion in the Uniform 
Reciprocal Enforcement of support jurisdiction which was trans- 
ferred from the probate courts to the district courts under G. L. 
Chapter 273A by Chapter 556 of 1954. Without discussing other 
objectionable aspects of the inserted words and their effect on 
other parts of the law we oppose the bill as drawn. 

We understand, however, that the real purpose of the bill, al- 
though not adequately expressed, was simply to establish concur- 
rent jurisdiction of the Probate Court in equity of controversies 
over property after a divorce has become absolute so that the parties 
are no longer husband and wife. Before that the court can deal 
with property questions incidental to the proceedings. The ques- 
tions of jurisdiction are discussed in MacLennan v. MacLennan, 
311 Mass. 709, at pp. 711-713, and Yurkanis v. Yurkanis, 321 Mass. 
375, at p. 380 (both Probate Court cases referred to in the Prahl 
opinion). In the Yurkanis case the court said: 

“Tt is established that there is jurisdiction in equity of suits between husband 
und wife to secure his or her separate property.” 


This statement was quoted in Ramsey v. Ramsey, 335 Mass. 1957 
Ad. Sh. 189, 190, followed by the statement: 

“The jurisdiction of the Superior Court over controversies between husband 
and wife concerning the ownership of property is independent of the power of 
the Probate Court or the Superior Court in divorce proceedings and matters 
incidental thereto. Patterson v. Patterson, 197 Mass. 112, 117-118.” 


The mere fact of divorce does not seem a sufficient reason for 
ending concurrent jurisdiction to settle a property dispute even if it 
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involves a little general equity rather than incidental equity. Its 
existence in the local probate court may be convenient for every- 
body. For this reason we submit the following: 


DRAFT ACT 


Section 6 of Chapter 215 of the General Laws is hereby amended by adding at 
the end of the second sentence the words, “they shall also have concurrent juris- 
diction in equity of controversies over property between persons who have been 
divorced after the divorce decree has become absolute.” 





APPENDIX A OF H. 3136 (REPORT OF COMMISSION 
ON INTERSTATE COOPERATION) 


AN ACT RELATIVE TO THE JURISDICTION AND ENFORCEMENT OF 
SUPPORT ORDERS AND THE TRANSFER OF PROCEEDINGS UNDER 
THE UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT. 


(Referred by Resolves, Chapter 105) 


The effectiveness of the Uniform Reciprocal Enforcement of 
Support Act (G. L. 273 A) since the transfer of the jurisdiction 
from the probate to the district courts (which have the enforce- 
ment facilities lacking in the probate courts) has been striking. 
In the year ending June 30, 1956 about $300,000. was collected. 
This increased to over $600,000. in the year ending June 30, 1957. 

To make it still more effective the Commission above mentioned 
recommends in its report (p. 49) amendments of Sections 6 and 
10 and 12 of Chapter 273 A. The present Section 6 now reads, 

“Section 6. Duty of Support, How Enforced. 

“The duty of support shall be enforceable by petition filed in a district court, 
irrespective of the relationship between the obligor and the obligee. Any pro- 
ceeding hereunder shall be commenced in a district court within whose juris- 
diction the obligee is an inhabitant or a resident. (1951, 657, § 1; 1954, 556, 
§ 1, appvd. June 3, 1954; effective on Oct. 1, 1954.)” 


The proposed act adds to Section 6 the sentence, 


“The court shall enforce all duties of support under this chapter notwith- 


standing that a court of this or any other state has heretofore made a support 
order and has continuing jurisdiction.” 


The present Section 10 reads, 


“Section 19. Powers of Local Court When Duty of Support Found. 

“When this commonwealth is a responding state, and the court finds a duty 
of support, it may order the respondent to furnish support or reimbursement 
therefor in a reasonable amount, and subject the property of the respondent 
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to such order. (1951, 657, § 1; 1954, 556, § 1, appvd. June 3, 1954; effective 
on Oct. 1, 1954.)” 


The proposed act adds the sentence, 

“The courts of all other counties or judicial districts of this commonwealth 
shall likewise enforce the order and upon doing so shall inform the court of 
the county or judicial district first making the order.” 


The present Section 12 reads, 

“Section 12. In addition to the foregoing powers, the court, when the 
commonwealth is a responding state, may subject the respondent to such 
terms and conditions as it deems proper to assure compliance with its orders, 
and may require the respondent to make payments at specified intervals to 
a probation officer assigned by the court, and punish a respondent who violates 
any order of the court to the same extent as is provided by law for contempt 
in any other suit or proceeding.” 


The proposed act adds the following, 

“If the court after pursuing the above procedures is still unable to obtain 
jurisdiction of the respondent or his property but discovers that the respondent 
or his property may be found in another county or judicial district of this 
commonwealth, the court may forward the papers received from the court of 
the initiating state to a court in the other county or judicial district and shall 
inform the court in the initiating state that it has done so. Thereupon the 
court of the other county or judicial district shall give a receipt for the papers 
and thereafter it shall have the duties imposed by this chapter.” 


These proposals are substantially similar to Section 2A of Chap- 
ter 218 of the General Laws. 

We think the proposed additions quoted explain and justify 
themselves and, therefore, recommend the 


DRAFT ACT 
As printed in Appendix A (pp. 50-51 of House 3136), omitting from the pro- 
posed addition to Section 12 the words “after pursuing the above procedures” 
and the word “still” in the first line, printed above in italics, so that the line 
will read, “If the court is...” 





HOUSE — No. 2585 
(Referred by Resolves, Chapter 36) 


AN ACT PROVIDING THAT THE DOCTRINE OF RES IPSA LOQUITUR SHALL 
BE APPLICABLE IN ACTIONS FOR DAMAGES CAUSED BY BLASTING OR 
THE KEEPING OF EXPLOSIVES. 


Chapter 148 of the General Laws is hereby amended by striking 
out section 19, as amended by section 28 of chapter 550 of the acts 
of 1948, and inserting in place thereof the following section :— 
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Section 19. Before the issue of a permit to use an explosive 
in the blasting of rock or any other substance as prescribed by the 
department, the applicant for the permit shall file with the clerk 
of the city or town where the blasting is to be done a bond running 
to the city or town, with sureties approved by the treasurer thereof, 
for such penal sum, not exceeding ten thousand dollars, as the 
marshal or the officer granting the permit shall determine to be 
necessary in order to cover thé risk of damage that might ensue 
from the blasting or its keeping therefor; provided, that the mar- 
shal or the officer granting the permit may determine that a single 
and blanket bond in a penal sum not exceeding fifteen thousand 
dollars is sufficient to cover the risk of damage from all blasting 
operations of the applicant, either under the permit so issued or 
under future permits to use explosives in blasting operations. The 
bond shall be conditioned upon the payment of any loss, damage 
or injury resulting to persons or property by reason of such blast- 
ing or keeping, and the doctrine of res ipsa loquitur shall apply 
in all actions for loss, damage or injury resulting to persons or 
property brought under this section by reason of such blasting 
or keeping. Such applicant shall pay to said clerk at the time of 
filing of the said bond the fee provided by clause (15) of section 
thirty-four of chapter two hundred and sixty-two. 

This bill, like many others, is drawn in such a way that it seems 
on first reading to propose a new section but it simply adds a few 
new italicized lines above at the end of a section which has been 
law for many years. 

We do not recommend the bill. 

In the first place, we do not think the legislature should be asked 
to legislate for Massachusetts in Latin words which are unintelligi- 
ble to laymen and often misunderstood even by lawyers. 


Second. It has been called to our attention that the proposed 
added words seem entirely out of place in the section which has 
nothing to do with an action for damages from blasting, etc., but 
merely provided for an indemnity bond as security for payment of 
judgments in such actions after the judgments have been obtained. 
(See Jenkins v. A. G. Tomasello & Son, Inc., 286 Mass. 180.) 

Third. Aside from these considerations, the Latin words “res 
ipsa loquitur” mean “the thing speaks for itself,” but they do not 
specify what or how much they speak for themselves when applied 
to practical circumstances. There appears to be some rather loose 
thinking, talking and occasional writing about the Latin phrase. 
As applied to accidents it does not create a cause of action for 
damages. It is simply a short catch phrase to describe a rule 
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of evidence that after there has been preliminary proof of certain 
facts in certain cases those facts may warrant an inference of negli- 
gence as part of the other evidence in the case unless that inference 
is answered by other evidence. As stated by the court in Reardon 
v. Boston El. Ry., 247 Mass. 124, at p. 126, in the opinion by 
Chief Justice Rugg “the mere occurrence” of an accident such as 
a collision “is not in itself evidence of negligence.” As to the 
principle of res ipsa loquitur “it may generally be said that the 
principle only applies when the direct cause of the accident, and 
so much of the surrounding circumstances as was essential to its 
occurrence, were within the sole control and management of the 
defendants or their servants, so that it is not unfair to attribute 
to them a prima facie responsibility for what happened.” 


In applying the law in a blasting case in Dolham v. Peterson, 
297 Mass. 479, where there was no direct trespass on the plain- 
tiff’s premises by flying stones or other objects, as in Hakkila v. 
Old Colony Broken Stone and Concrete Co., 264 Mass. 447, the 
court (again speaking through Chief Justice Rugg) quoted from the 
Tomasello case above cited, 

“By the common law one carrying on blasting operations is liable for all 
direct injuries to the person or property of another, but in the absence of neg- 
ligence is not liable for consequential harm such as concussion—whether there 
was negligence in the blasting was a question of fact—the burden of proof was 
on the plaintiff.” In that case the damage claimed was cracks in the plaintiff’s 
house as to which there was evidence that they were due to shrinkage, etc. 


This was quoted and applied to a case of escaping water in 
Goldman v. Boston, 274 Mass. 229 (at p. 230), and again in a 
case of escaping gas in 1953 in Musolino Loconte Co. v. Boston 
Consolidated Gas Co., 330 Mass. 161. In the latter case the court 
closed its opinion as follows: 

“It is hardly necessary to emphasize that if the case disclosed any evidence 
beyond the bare facts of a break and escape of gas a quite different question 
would be presented. . . . The doctrine of Rylands v. Fletcher, L. R. 3 H. L. 
330, does not apply to this case. All of our precedents proceed upon the ground 
that negligence must be shown. There is no liability without fault in cases of 
this kind. Holly v. Boston Gas Light Co., 8 Gray, 123, 126, 131.” 


In addition to what is said in the opinions cited, as to the 
standards of care and the varied conditions and causes of accidental 
damage, by G. L. Chapter 148, Sections 9 and 10, the Board of 
Fire Prevention in the Department of Public Safety is required 
to establish rules and regulations. Sections 49-70 of these regu- 
lations in regard to blasting state the official mandatory Massachu- 
setts standards of care which accompany blasting permits. 
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Bulletin 442, issued by the Federal Bureau of Mines in 1942 
on “Seismic Effects of Quarry Blasting,” contains a study based 
upon data collected from records of several hundred tests con- 
ducted at 28 stone quarries situated in 11 Southern and Eastern 
States, in a lime stone mine, and in 20 residential structures of 
various types (see p. 80). On page 60 is a report on “Structural 
Damage from Vibration.” 

“A common complaint near blasting operations is that plaster has been 
cracked, but plaster may crack from many causes other than vibration. The 
types and causes of defects are explained and described in detail in Chapter 
10 of National Bureau of Standards Circular 151(51). A comprehensive list 
of reasons why walls and ceilings crack is given in Monthly Service Bulletin 44 
of the Architects’ Small House Service Bureau of the United States, Inc. (40).” 


The condition of a building and the “surrounding circumstances” 
which have contributed to a specially vulnerable condition as the 
cause of the accident are not within the “sole control’ of the 
blaster, so that the Latin phrase does not come into operation 
in an accident case unless there is evidence of negligence in the 
blasting operation. 

In these days blasting has become a public necessity—like the 
use of dangerous cars on the highways and safety rules are needed, 
but negligence is still the essential basis of our law of liability. 

It has been said that the plaintiff cannot ascertain evidence of 
negligence in concussion cases. We call attention to the fact that 
the bill recommended in this report for oral depositions of parties 
and their agents for discovery before trial will provide a better 
opportunity for both parties to secure evidence in such cases if it 
exists. 

We have discussed this matter at length because the cases and 
regulations cited show that the proposal to insert the phrase “res 
ipsa loquitur” in our statutory law indicates a misunderstanding 
of the rule of evidence thus described which already operates 
without statute properly understood as a rule of evidence in blast- 
ing cases as in other cases so that no legislation is necessary and 
its insertion would be meaningless. 
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HOUSE 2343, RELATIVE TO CERTAIN ACTIONS FOR THE 
SPECIFIC PERFORMANCE OF ORAL CONTRACTS 
(Referred by Resolves, Chapter 46) 


The present provisions of the Statute of Frauds in Massachusetts 
with regard to land provide as follows (G. L., C. 259, § 1): 

“No action shall be brought: * * * Fourth, Upon a contract for the sale 
of land, tenements, or hereditaments or of any interest in or concerning them; 
* * * Unless the promise, contract or agreement upon which such action is 
brought, or some memorandum or note thereof, is in writing and signed by 
the party to be charged therewith or by some person thereunto by him law- 
fully authorized.” 


Over the years, courts of equity have developed an exception to 
this provision to prevent the unconscionable use of this statute when 
there has been part performance of contracts for the sale of land 
which will take them out of the statute. House No. 2343 would 
limit this doctrine providing as follows: 

“Section 1 of chapter 259 of the General Laws is hereby amended by striking 
out clause Fourth and inserting in place thereof the following clause:— 

“Fourth, Upon a contract for the sale of lands, tenements or hereditaments 
or of any interest in or concerning them, and no suit for specific performance 
upon an oral contract for the sale of lands, tenements or hereditaments or any 
interest in or concerning them shall be maintained thereon by an alleged pur- 
chaser on the grounds that said contract has been partially performed unless 
it shall appear:—(a) that said alleged purchaser has made alterations, changes 
in, or repairs to the premises involved in such contract at a cost of not less 
than one thousand dollars for labor and materials actually paid by said al- 
leged purchaser himself, and that said alterations, changes and repairs were 
made in reliance upon said oral contract; or (6) that not less than fifty per 
centum of the agreed purchase price for said lands, tenements or heredita- 
ments or any other interest in or concerning them, has been paid by the al- 
leged purchaser exclusive and independently of any sum or sums of money 
paid by him for rent or for use and occupation of the alleged premises.” 


We do not recommend this bill. In many states, possession taken 
by the purchaser with the consent or acquiescence of the vendor is 
held sufficient part performance to warrant specific enforcement 
of the contract. But in Massachusetts the doctrine of part per- 
formance is already limited as strictly as in any jurisdiction where 
the doctrine is recognized at all. Specific performance in Massachu- 
setts is justified only when, in addition to occupancy of the prem- 
ises, improvements “have been induced by the contract, and in 
reliance upon its performance, and such that adequate compensa- 
tion could not be made for them by the defendant except by the 
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conveyance of the premises.” Burns v. Daggett, 141 Mass. 368, at 
373, 6 N. E. 727. See 2 Williston on Contracts, Revised Edition 
1936, S. 494. Such is still the law in Massachusetts. Fisher v. Mac- 
Donald, 1955, 332 Mass. 727, 127 N. E. 2d 484. 


The sole effect of House No. 2343 would be to set definite 
amounts which must be paid by the purchaser for alterations, 
changes and repairs, or a definite percentage of the agreed price 
which must be paid by him, in order to justify part performance. 
We do not favor an attempt to crystallize in exact figures the ex- 
tent of the change of situation or part performance which can 
create an estoppel. We believe the provisions of the Massachusetts 
law on this subject are already strict enough. For these reasons 
we do not recommend the enactment of House No. 2343. 





ANSWERS TO INTERROGATORIES 


The Council has received the following suggestion in a letter 
from a judge of a District Court: 

“Since last September I have been sitting in the Superior Court to hear 
motor tort cases. 

“Interrogatories are generally filed by both parties and the parties are gen- 
erally questioned at the trial on their answers, particularly on the issues of 
negligence and damages. The practice of attorneys is to have the answers ‘veri- 
fied: by a written declaration that it is made under the penalties of perjury.’ 
G. L. 268/1a. Rarely is the date of the verification set forth in the answers. 

“The date of the verification is many times important and frequently the 
subject of lengthly cross-examination. This time consuming factor in trials 
could be easily eliminated by an amendment to the statute requiring the date 
of the verification to be set forth as was the practice when an oath was taken 
by a notary public. The date as bearing on the commencement of the run- 


ning of the statute of limitations could also be important in any prosecution 
for perjury. G. L. 268/1.” 


We think the waste of time and delay in a trial thus described 
is absurd and should be stopped as soon as possible. 

Section 62 of Chapter 231 provides that the answers to interroga- 
tories “shall be in writing under oath.” Chapter 268/1a (referred to 
in the judge’s letter above) allows the answers to be verified by “a 
written declaration under the penalties of perjury” instead of a for- 
mal oath before an official. We think that answers to interroga- 


tories filed in any court in the Commonwealth should state the date 
when the answers are signed. 
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We recommend the following: 


DRAFT ACT. 

Section 62 of Chapter 231 of the General Laws is hereby amended by insert- 
ing after the word “writing” in the first line thereof the words “and shall state 
the date on which the answers are signed” so that the line thus amended will 
read: 

“The answers shall be in writing and shall state the date on which the 
answers are signed on oath.” 


As time may be wasted in trials every day until this change takes 
effect we think that in these days of “congestion” the act might 
well be made to take effect in 30 days. 





H. 1565 AND H. 2074 RELATIVE TO THE AMOUNT OF 
DAMAGES FOR DEATH DUE TO NEGLIGENCE 


(Referred by Resolves, Chapters 28 and 29) 


House 1565 provides: 
“An ACT INCREASING THE AMOUNT OF DAMAGES THAT MAY BE RECOVERED IN 

ACTIONS FOR DEATH DUE TO NEGLIGENCE. 

“Section 2C of Chapter 229 of the General Laws, as most recently amended 
by chapter 250 of the acts of 1951, is hereby further amended by striking out, 
in line 8, the word ‘twenty’ and inserting in place thereof the word:—fifty— 
so as to read as follows:—Section 2C. Except as provided in sections one, two 
and two A, a person who by his negligence or by his wilful, wanton or reckless 
act, or by the negligence or wilful, wanton or reckless act of his agents or 
servants while engaged in his business, causes the death of a person in the 
exercise of due care, who is not in his employment or service, shall be liable 
in damages in the sum of not less than two thousand nor more than fifty 
thousand dollars, to be assessed with reference to the degree of his culpability 
or of that of his agents or servants, to be recovered in an action of tort, com- 
menced, except as provided by sections four and ten of chapter two hundred 
and sixty, within two years after the injury which caused the death by the 
executor or administrator of the deceased, to be distributed as provided in 
section one.” 


House 2074 provides: 

“Section 2C of Chapter 229 of the General Laws is hereby amended by strik- 
ing out in line 8, as appearing in chapter 250 of the acts of 1951, the words 
‘nor more than twenty thousand dollars.’ ” 


We do not recommend either of these bills. 
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Liability for negligently causing death is not a common law 
cause of action in Massachusetts. It is purely statutory. This was 
decided more than 100 years ago, in 1848, in Carey v. Berkshire 
R.R., 1 Cush. 475. The early statutes created the liability as a 
penalty to be recovered by indictment to the use of the Executor 
or Administrator of the deceased person, for the benefit of his 
widow and heirs (see St. 1840, C. 80). As the court said (p. 480): 

“A limited penalty is imposed, as a punishment of carelessness in common 
carriers. And as this penalty is to be recovered by indictment, it is doubtless 
to be greater or smaller, within the prescribed maximum and minimum, 
according to the degree of blame which attaches to the defendants, and not ac- 
cording to the loss sustained by the widow and heirs of the deceased. The 
penalty, when thus recovered, is conferred on the widow and heirs, not as 
damages for their loss, but as a gratuity from the commonwealth.” 


The later additional procedure of a civil action of tort, as an 
alternative for indictment, as pointed out by the court in Hudson 
v. Lynn & Boston R.R., 185 Mass. 510, at p. 518, did not change 
the punitive nature of the damages. In Duggan v. Bay State Ry., 
230 Mass. 370, Chief Justice Rugg said (at p. 376): 

“All our statutes - - - are penal in their nature - - - Under some of our 
statutes recovery also may be had by indictment. Damages are assessed, not 
according to the injury done but with reference to the degree of culpability 
of those negligently causing the death of another.” 


Case after case and opinion after opinion have recognized and 
applied this continuous legislative policy in our death statutes. 
See Brooks v. Fitchburg & Leominster St. Ry., 200 Mass. 8; 
Boot Mills v. B. & M. R.R., 218 Mass. 582, 587-8; Johnston v. 
Bay State Ry., 222 Mass. 583, at p. 584; Putnam v. Savage, 244 
Mass. 83. and other cases cited in the opinions. 

In accordance with this punitive nature, as in other penal 
statutes, maximum and minimum limits are provided for the puni- 
tive damages. The statutes have continued, through all the revi- 
sions and extensions, to retain the test of “degree of culpability” 
with a minimum and maximum limit. To change this long stand- 
ing policy by removing, or largely extending the maximum limit 
might have unforeseen and unfortunate consequences, not in the 
public interest as the world gets more dangerous for everybody. 
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HOUSE 2327 
(Referred by Resolves, Chapter 59) 
This bill is entitled: 


“An ACT PROVIDING FOR THE DETERMINATION BY DISTRICT COURTS OF THE 
RIGHTS OF CERTAIN INJURED EMPLOYEES TO COMPENSATION UNDER THE 
WORKMEN’S COMPENSATION ACT.” 


It provides: 

“Section 7 of chapter 152 of the General Laws, as most recently amended by 
section 6 of chapter 314 of the acts of 1953, is hereby further amended by 
adding at the end the following:—Any injured employee, who has filed a claim 
for compensation as required by section forty-nine, may if the insurer denies 
his claim, or if he and the insurer fail to reach an agreement for compensation 
within thirty days of the filing of such claim, file a petition in the district 
court for the district wherein he resides or was employed praying that his rights 
to compensation be determined. The decision of such court shall be enforceable 
under section eleven.” 


The majority of the Council do not recommend the bill. (Judge 
Adlow dissenting. ) 
Section 7 (as amended) now provides: 

“Hearing by One Member.—If the insurer and the injured employee fail 
to reach an agreement in regard to compensation, or if they have reached 
such an agreement, which has been signed and filed in accordance with this 
chapter, and compensation has been paid or is due in accordance therewith, 
and the parties thereto then disagree as to the continuance of any weekly 
payments under such agreement, either party may notify the division, which 
shall thereupon assign the case for hearing by a member thereof. (1911, 751, 
ITI, sec. 5; 1912, 571, sec. 10; 1914, 708, sec. 9; 1917, 297, sec. 2; 1953, 314, 
sec. 6, appvd. and effective on May 1, 1953.)” 


Section 7 dates from Chapter 297 of 1917, Section 2 which sub- 
stituted a hearing before a member of the board for the earlier 
appointment of a committee of arbitration. 

A compensation claim is not an action by the employee against 
his employer or against the insurer. As stated by Chief Justice Rugg 
in Gould’s case, 215 Mass. 480 at p. 481: 


“The employee has no immediate relation to the insurer. He is the bene- 
ficiary under a contract between the employer and the insurer.” 


See also Pavasuk’s case, 217 Mass. 589, 592. 


In Devin’s case, 236 Mass. 588, 593, Chief Justice Rugg said: 
“The rights of the employee—arise wholely out of the Workmen’s Compen- 

sation Act. The Act establishes a status—from which flow certain obligations 

and rights for employer, employee and insurer—susceptible of enforcement 
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exclusively through the procedure set forth in the Act—. It is neither an action 
at law nor a suit in equity.” 


In Royal’s case, 286 Mass. 374, at p. 378, the court again said: 

“The Workmen’s Compensation Act was a new kind of legislation in this 
Commonwealth. It differed in almost every essential particular from existing 
equitable or common law remedies —It provided a procedure all its own, 
Gould’s case, 215 Mass. 480, Johng v. Duncan 218 Mass. 346, 349. Its purpose 
and scope make plain that the legislative interest in enacting it was to cover 
the whole field to which the statute relates and supersede all other provisions 
of law touching the subject.” 


See also Conlon vy. Lawrence, 299 Mass. 528, at p. 532. 

We have quoted these passages to show the clearly established 
procedural policy of the Compensation Act to keep the original 
jurisdiction of compensation claims based not on negligence, but 
on their relation to a business, out of the courts and in the accident 
board, providing access to a court only for purposes of appellate 
review of proceedings of the board or its members. Various bills 
have been proposed in recent years which would seem to break down 
that policy by inconsistent whittling provisions to bring original 
jurisdiction of industrial accidents back to the courts, although the 
substantive ground of such claims was fundamentally changed by 
the Compensation Act. The proposed bill (S. 277) seems to us one 
of this kind inconsistent with the policy of the Compensation Act. 
It’s quite different from the recent chapter 693 of 1957 which deals 
merely with appellate procedure. 


Mrnority Report oF Curer Justice ADLOW 

I cannot agree with the majority of the Council in its opposition 
to the proposal to transfer to the district courts of the Common- 
wealth the right to hear Workmen’s Compensation claims. 

While the Supreme Judicial Court has on numerous occasions 
made reference to the fact that proceedings before the Industrial 
Accident Board are neither legal nor equitable in form or sub- 
stance, and that they have a special character, the bold fact re- 
mains that there is little to distinguish the adjudication of Work- 


men’s Compensation claims from the routine automobile accident 
case. 


When the Workmen’s Compensation law was originally passed, 
little tort litigation was handled in the district courts. A great 
many champions of the Workmen’s Compensation idea were 
avowed opponents of the courts and felt that the workmen’s 
interests would be better protected by a board administered by 
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laymen rather than professionals. Notwithstanding this avowed 
policy to keep the field of Workmen’s Compensation separate and 
apart from our common law and equity systems, Supreme Judicial 
Court decisions reveal that an amazing amount of litigation in- 
volving Workmen’s Compensation claims has been processed 
through our courts. 

Today the decisions of our highest court on Workmen’s Com- 
pensation constitute an important part of our jurisprudence. What 
is more, the industry of lawyers has been concentrated on develop- 
ing the entire subject matter as a branch of our law. There is 
something incongruous about the proceedings of a board which 
is largely manned by non-legal personnel, whose tenure in office 
is short and whose appointment has in no way been based on legal 
experience or knowledge, presiding over the trial of issues growing 
out of these compensation cases. The members of the board as 
now constituted rule on questions of evidence, construe statutes, 
and attempt to interpret Supreme Judicial Court decisions. The 
demands of this position provide a challenge for trained and 
experienced lawyers. If there was a time when public policy 
dictated that non-lawyers administer this act, that time has long 
since passed. 

In 1911 when Workmen’s Compensation was inaugurated in 
this Commonwealth our district courts were largely manned by 
part time judges, many of whom were associated with the em- 
ployer class. Today most of our district courts are presided over 
by full time judges, who are barred by law from engaging in 
private law practice. Particularly noteworthy is the fact that 
many of these judges have been recruited from that part of 
our population which is most sympathetic with labor. In view 
of the availability of this district court system with its trained 
judges, it seems foolhardy to perpetuate a system which is un- 
able to meet the demands of our times and which is concerned 
with work which differs little from the litigation ordinarily 
handled by our courts. 

EvisAH ADLOW 
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HOUSE — No. 1842 
(Referred by Resolves, Chapter 27) 


AN ACT TO PROHIBIT THE SEIZURE ON AN EXECUTION ON A JUDG- 
MENT AGAINST A CITY, TOWN, OR OTHER POLITICAL SUBDIVISION 
OF THE COMMONWEALTH, OF PROPERTY OWNED IN THEIR OWN 
RIGHT BY INDIVIDUAL INHABITANTS OF THE CITY, TOWN, OR 
POLITICAL SUBDIVISION OF THE COMMONWEALTH. 


“Section 1. Notwithstanding any provision of law to the con- 
trary, no creditor recovering judgment against a city, town, or 
other political subdivision of the commonwealth shall have the 
right to enforce an execution issued upon such a judgment by 
levy and sale of the real or personal property owned in his own 
right by an inhabitant of such city, town, or political subdivision 
of the commonwealth. 


“Section 2. So far as the provisions of section one of this act 
are applicable to judgments for amounts due on contracts entered 
into by cities, towns, or other political subdivisions of the common- 
wealth, they shall apply only to judgments in actions on such 
contracts entered into from and after the effective date of this 
act, but shall apply to all other judgments against cities, towns, 
or political subdivisions of the commonwealth entered before or 
after the effective date of this act. 


“Section 3. If any provision of this act, or the application 
thereof to any person or judgment is held unconstitutional or 
otherwise invalid, the remaining provisions, and the application 
of the provisions of the act to other persons, or judgments, shall 
not be affected thereby.” 


DISCUSSION 
Beginning with a statement in 5 Dane’s Abridgment 158, the 
law was settled in 1837 by Mr. Justice Wilde’s opinion in Chase 
v. Merrimack Bank, 19 Pick. 564 at pp. 568-569, as follows: 
“This case has been very ably argued, and if the principal question raised 
were now to be decided for the first time, it might be necessary to enter into 
the discussion of the principles on which it depends, more fully than we now 
deem it necessary to do. The question is whether, on an execution against a 
town or parish, the body or estate of any inhabitant may be lawfully taken 
to satisfy it. The question appears to have been settled in the affirmative 
by a series of decisions, and ought no longer to be considered as an open 
question. 
“It is generally true that an individual member of an aggregate corporation 
is not liable for any debts or demands against it. But to this principle, says 
Dane, our towns and parishes in Massachusetts are by immemorial usage an 
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exception. For on such an execution the body or estate of any inhabitant 

may be taken to satisfy it. 5 Dane’s Abr. 158. 

“The same doctrine is laid down by Chief Justice Parsons, in Riddle v. 
Merrimack Locks &c., 7 Mass. R. 187; and the sound reason, it is said, is, 
that as towns, and other such quasi corporations, have no corporate fund, 
and no legal means of obtaining one, each corporator is liable to satisfy any 
judgment rendered against the corporation.” 

In 1847 in an opinion by Chief Justice Shaw in Gaskill v. 
Dudley (6 Met. 552-553), the court cited the Chase opinion, 
stated the law and applied it to school districts. 

In Hill v. Boston, 122 Mass. 344, Chief Justice Gray stated 
that it was a part of New England common law. (See also 28 
Harvard Law Review at p. 619, note.) 

In that opinion, Chief Justice Gray wrote a 34-page study of 
the history of liability of towns and cities and it was decided that 
in the absence of statute they were not liable for negligence. This 
leaves the contractual liability. The “Manual of the General Court” 
shows that by the 1950 census there are a considerable number of 
towns with populations much less than 1000 and others not much 
more. As stated in the early case of Chase v. Merrimack Bank, the 
reason for the liability of individual inhabitants was, and is, that a 
town—particularly a small town, parish, or school district—is a 
group of people with some quasi-corporate powers but no “corpor- 
ate fund.” While we have heard of no recent attempts to collect 
from individual citizens it was the only remedy, especially in times 
of the early decisions, and its existence presumably inspired care in 
the town meetings and selectmen. We have been informed of cases 
during the depression in which payment from one or two of the 
large cities could not be collected until after the City Hall was 
attached and a judgment secured. 

We think under modern conditions the common law liability 
which does not appear to have survived outside of New England 
(see 28 Harvard Law Review 619, note cited above) may have 
outlived its usefulness to such an extent that individual inhabi- 
tants should no longer be subjected to it as an unjust possibility. 

A majority of the Council recommend the bill. 
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HOUSE 2076 
TO PROVIDE FOR BLOOD GROUPING TESTS TO AID 
IN THE DETERMINATION OF PATERNITY 


(Referred by Resolves, Chapter 47) 


We already have a statute providing for such blood grouping 
tests—Section 12A of G. L. Chapter 273 inserted by Chapter 232 of 
the Acts of 1954, which reads as follows: 


“12A. Blood Grouping Test to Aid in Determination of Paternity. In any 
proceeding to determine the question of paternity, the court, on motion of 
the defendant, shall order the mother, her child and the defendant to submit 
to one or more blood grouping tests, to be made by a duly qualified physician 
or other duly qualified person, designated by the court, to determine whether 
or not the defendant can be excluded as being the father of the child. The re- 
sults of such tests shall be admissible in evidence only in cases where definite 
exclusion of the defendant as such father has been established. If one of the 
parties refuses to comply with the order of the court relative to such tests, 
such fact shall be admissible in evidence in such proceeding unless the court, 
for good cause, otherwise orders. (1954, 232, appvd. March 23, 1954; effective 
90 days thereafter.)” 


House 2076 seeks to amend this act as follows: 


HOUSE 2076 


AN ACT PROVIDING FOR BLOOD GROUPING TESTS TO AID IN THE DETERMINATION OF 
PATERNITY. 


Section 1. Chapter 273 of the General Laws is hereby amended by strik- 
ing out section 12A, inserted by chapter 232 of the acts of 1954, and inserting 
in place thereof the following section:— 


Section 12A. In any proceeding to determine the question of paternity, the 
court, on motion of the defendant, shall order the mother, her child and the 
defendant to submit to one or more blood grouping tests, to be made by a 
duly qualified hemotologist, immuno-serologist, pathologist, or bacteriologist 
selected from a list established by the state department of public health to be 
designated by the court, to determine whether or not the defendant can be 
excluded as being the father of the child. Such hemotologist, immuno-serolo- 
gist, pathologist, or bacteriologist shall be governed by the following procedure: 

(1) Identification of the mother, child, and alleged father must be verified 
by photographs, signatures, and thumb prints. 

(2) The test shall be carried out completely and must include the test for 
the following blood groupings: A, B, C, Cw, c, D, E, e, M, N, K, Fy, a, and 
such others as are approved by the department of public health from time to 
time. The test may also be carried out according to the Wiener or Fisher 


terminology on blood grouping, but must in all cases include the tests set forth 
above. 
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(3) The sera used must be of good quality and of proper potency, and the 
report submitted to the court must show the termination date of the sera. 

(4) All possible sources of error, whether of sera used or technique em- 
ployed, must be eliminated. 

(5) The specialist must check and recheck the results himself. 

(6) When an exclusion is found, the Massachusetts department of public 
safety shall be notified and the results of said exclusion must be checked by 
said department of public safety, and obtain therefrom a certificate of verifica- 
tion. 

The results of such tests shall be admissible in evidence only in cases where 
definite exclusion of the defendant as such father has been established. If 
one of the parties refuses to comply with the order of the court relative to 
such tests, such fact shall be admissible in evidence in such proceeding unless 
the court, for good cause, otherwise orders. 

Section 2. The department of public health and the department of public 
safety may expend for the purposes of this act such sums as may be appropri- 
ated therefor. 


We do not recommend this bill. 


Lines 1-4 and lines 37-42 of the bill are lifted word for word from 
the present Section 12A quoted above. Lines 9-36 of Section 1 and 
Section 2 of the bill are new. We are not satisfied that the technical 
description of the experts to be selected or of the nature of the 
tests to be made in these provisions are entirely accurate or that 
the provisions for their selection and their methods are advisable for 
specification in a statute. 

While a list of fully qualified experts kept by the Department of 
Public Health might well be convenient for reference by the court, 
we see no occasion for a mandatory statutory limitation of the 
court’s selection to such a list. We think the court and not the de- 
partment should have the responsibility for the selection. Nor do 
we think it advisable to insert in the statute mandatory and ques- 
tionable instructions as to how a fully qualified expert shall do his 
work. If he is fully qualified he will know how. 

The Section 12A involved is a part of the bastardy procedure. 
This was formerly a civil proceeding but is now a criminal one (see 
Com. v. Mekelburg, 235 Mass. 383. It’s purpose is to establish the 
fact that the defendant is the father of an illegitimate child, and, 
therefore, liable to assist the mother to support the child. While 
the section reads “In any proceeding to determine the question of 
paternity,’ the supreme court in the very recent case of Com. v. 
Stappen (1957 Adv. Sheets 815-818) held that while the result of 
a blood grouping test “if otherwise competent” is admissible in 
evidence, it cannot be ordered in a criminal proceeding by a mar- 
ried woman for non-support under Section 1 of Chapter 273 as the 
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Section 12A is limited to the bastardy procedure of which it is a 
part. In that particular case the blood grouping tests had been 
taken by agreement (see 42 M. L. Q. No. 3, October 1957 p. 32). 

As the law stands, therefore, H. 2076 seems to relate only to 
bastardy procedure so far as the authority of the court to order 
the test is concerned, although, if such a test has been made by 
agreement or otherwise it may be admissible in other proceedings. 
In either case it must be made by qualified persons. 





H. 2079 FOR EQUITY JURISDICTION IN DISTRICT 
COURTS IN REACH AND APPLY CASES AND 
H. 2072 FOR LIMITED EQUITY JURISDIC- 
TION IN THE MUNICIPAL COURT OF 
THE CITY OF BOSTON 


(For Text of Both Bills, See Appendix C, Page 93) 
(Both Referred by Resolves, Chapter 94) 


House 2079 
Consideration of these two bills involves a larger problem than 
the proposed extension of jurisdiction of the district court. They 
call for a detached view of the structure of our judicial system 
and the tendency of continuous congestion of motor vehicle tort 
business to weaken and disrupt that system. In several earlier 
reports of the Council it has been pointed out that: 

“All our judicial history is a picture of the growth of business crowding 
work downward toward the base of the judicial pyramid . . . And this means 
that the base line must be prepared to receive the load and handle it satis- 
factorily. That persistent tendency has increasingly directed attention to the 
district courts, the part which they play in our judicial system, and their po- 
tential capacity for larger service.” 


In this gradual development the grading of jurisdiction of the 
courts on the various levels has not been according to the volume 
of business, but according to the nature and character or quality of 
the varied business of a modern state. Thus, the Supreme Judicial 
Court, originally both a trial and an appellate court, has gradually 
become mainly an appellate court requiring the broadest and most 
informed professional training and experience available to deal 
with the more varied and fundamental legal problems in the de- 
velopment and administration of law under our constitutional 
form of government. Most of the original trial jurisdiction was 
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transferred first to the court of common pleas in the various 
counties and, eventually, in 1859, to the then newly created 
superior court as a state wide circuit court of centralized and 
therefore more widely experienced jurisdiction as the great trial 
court of the Commonwealth for the administration of the con- 
stantly increasing variety of litigation. Massachusetts has been 
and is a common law state and the equity jurisdiction came very 
slowly as equitable remedies were considered “extraordinary” in 
early days. As we pointed out in the 32nd report, in 1956 (p. 11), 
this slow growth was due to the “peculiar political history of equity 
in Massachusetts due to prejudice resulting from lack of familiarity 
with the nature and purpose of equitable remedies against the 
person to compel him to do what he ought to do, as distinguished 
from a suit at law merely for damages for not doing it.” 

For the better part of a century, equity jurisdiction was en- 
trusted by the legislature only to the Supreme Judicial Court. In 
1883 it was extended to the superior court to relieve the Supreme 
Judicial Court. For the past 25 or 30 years the superior court has 
been congested mainly by the accumulation of motor vehicle tort 
cases to such an extent as to threaten the stability and professional 
standing and experience of our most expensive tribunal of general 
jurisdiction and turning it into a motor vehicle court. This is not 
in our opinion a healthy tendency and we think the proposals in 
the two bills under discussion illustrate this. Instead of trying 
more experiments to reduce the volume of tort cases in the superior 
court, these bills propose to dilute the jurisdiction of the court 
by spreading it among many judges of the seventy-three district 
courts which were gradually created to handle business that is 
now crowding the court of general jurisdiction, and changing its 
character in a way which we believe to be against the public 
interest. 

A bill similar to H. 2079 was referred to the Council and was 
not recommended in 1954, for the following reasons, in the 30th 
report (pp. 22-23): 

“What is known to the profession as ‘a bill in equity to reach and apply’ 
is an equitable method of attaching property which cannot be reached by the 
ordinary attachment laws in an action at law. Under our attachment laws 
when an action is brought the plaintiff can attach land or personal property 
of the defendant to secure his judgment if he wins his case, taking certain 
steps provided by law. He can also attach bank deposits or other debts due 
the defendant from a third person by what is known as a trustee writ provided 
by statute. But there are other kinds of property, or interests in property, 
which can only be reached in equity through the power of the court to order 
a defendant or other person to do, or not to do, something about their business 
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or business property or property held in trust, in order that payment of the 
plaintiff’s judgment in an action at law, if he wins his case may be secured. 
Obviously, the proceeding may be a very serious one involving the tie-up of 
business or other property interests with serious danger of causing loss on the 
uncertainty whether the plaintiff has a strong enough case to warrant such 
action. Massachusetts has freer attachment laws than most states but we 
think this particular method of attachment requiring a court order is so serious 
in its nature and possibility of injustice that it should be kept in the court 
which now has equity jurisdiction and in which experience with its use is more 
concentrated rather than that it should be distributed to about 160 justices and 
special justices of the district courts throughout the Commonwealth as those 
courts are now constituted.” 


We must look at our system as a whole with its various parts 
in perspective and the reasons for them and not merely as a collec- 
tion of courts and judges all alike for all purposes to be dealt with 
by indiscriminate patchwork or palliatives without regard to the 
particular functions for which they were created. 

Practical difficulties would arise in the administration of the 
jurisdiction proposed. As an action at law begun as a bill in equity 
merely for the purpose of attachment as already explained, see 
Kilbourne v. Standard Stamp Elec. Co., 216 Mass. 118, and Bressler 
v. Auerback, 322 Mass. 139, could, and probably would, be removed 
by the defendant under Sections 104-106 of G. L. Chapter 231, as 
the defendant would have a right to jury trial. 

H. 2079 does not refer to the Sections of Chapter 231 but simply 
extends concurrent jurisdiction of four classes of statutory equity 
some of which involve complicated problems. The annotations to 
Chapter 214 in the Annotated Edition of the General Laws show 
the questions of litigation as to whether particular cases fall within 
the class of cases covered by the clauses referred to in H. 2079. 

It should also be noticed that these bills seem to be based on the 
mistaken assumption that all the clauses in Section 3 of G. L. Chap- 
ter 214 under the general heading “Special Jurisdiction” are sep- 
arate from, and not, covered by the “general principles of Equity 
jurisdiction” which govern the jurisdiction of the supreme and su- 
perior courts. Some of the clauses in Section 3 are merely survivals, 
in whole or in part, from early statutory provisions before the rec- 
ognition of general principles of equity jurisdiction in 1877 and 
1883. Accordingly what are loosely called “reach and apply” cases 
are not all mere attachments in suits at law. Some of the most dif- 
ficult and complicated equity suits invoke “reach and apply” in 
some aspects and “fraudulent conveyances” generally are included. 
These bills as drawn, therefore, would appear to extend and confuse 
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an undefined but considerable segment of the equity jurisdiction of 
the Commonwealth. 

These questions added to the removal provisions in Chapter 231 
seem to promise confusion, delay and unfortunate uncertainties in 
cases which might be started in any one of 73 district courts. 

We believe that bills to reach and apply and the other clauses in 
Section 3 of Chapter 214 should remain in the superior court. 

We do not recommend the bill. 





House 2072 
TO CONFER LIMITED EQUITY JURISDICTION 
ON THE MUNICIPAL COURT OF THE CITY OF BOSTON 
(See Appendix C for Text of the Bill) 
(Referred by Resolves, Chapter 94) 
This bill is similar to H. 2079 except that it is limited to one dis- 


trict court in Boston and extends the concurrent jurisdiction under 
three instead of four clauses of Section 3 of Chapter 214. 


We think all the objections to H. 2079 already discussed apply 
equally to H. 2072 and we do not recommend the bill. 





HOUSE 1178 
(Referred by Resolves, Chapter 51) 
The bill reads: 


“AN ACT RELATIVE TO THE RENTING OR HIRING OF MOTOR VEHICLES. 

“Section 87 of Chapter 266 of the General Laws, as appearing in the Ter- 
centenary Edition, is hereby amended by adding:—This section shall not apply 
to the renting or hiring of motor vehicles so long as the lessee notifies the 
lessor of the whereabouts of the rented or hired motor vehicle.” 


It appears that by inadvertence, the bill proposed to amend 
Section 87 of Chapter 266, when what was intended was to 
amend the criminal procedure under the “Drive it yourself” sys- 
tem in Chapter 90, Sections 32 C and 32 F. 

The pertinent parts of those sections read as follows: 


Section 32C has to do primarily with fraudulent action about the hubo- 
dometers by lessor or lessee, but paragraph 2nd ends with the clause “nor 
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shall any lessee abandon the vehicle or wilfully refuse or neglect to deliver it 
in such manner as he may have agreed,” (1934, 209, § 1). 

“32 F. Penalty on Lessee for Violation of Provisions—Whoever obtains 
custody of any motor vehicle operated under any system referred to in section 
thirty-two C from any lessor by any trick or by any fraudulent or false 
representation, or by the giving of any bad or worthless check or any false 
token or writing, or by the false impersonation of another, or leases such a 
vehicle with intent to defraud the lessor, or whoever violates any provision of 
sections thirty-two C to thirty-two E, inclusive, shall be punished by a fine 
of not less than twenty-five nor more than two hundred and fifty dollars, or 
by imprisonment for not less than thirty days nor more than six months, or 
both. 

“Refusal to pay the proper charge for the use of any such vehicle or the 
giving of a bad or worthless check in payment of such a charge shall be prima 
facie evidence of such intent to defraud. (1934, 209, § 1.)” 


The proposed addition to the procedure is to add the following 
sentence, as stated in H. 1178: 
“This section shall not apply to the renting or hiring of motor vehicles so 


long as the lessee notifies the lessor of the whereabouts of the rented or hired 
motor vehicle.” 


Section 32 F somewhat vaguely makes a crime out of violation 
“of any provision of Section 32C,” but Section 32C refers to 
“wilful” refusal or neglect. The obvious purpose of the two sec- 
tions is to stop wilful or fraudulent behavior and not to make the 
courts a mere collection agency for the lessor if there has been no 
“wilful” or fraudulent refusal or neglect. 


As the lessee knows from his agreement when he has agreed to 
return the car, we see no reason why he should not pay promptly 
and explain any delay in returning the car in order not to invite 
proceedings under the statute. We see no sufficient ground for 
amendment of the statute and therefore do not recommend it. 





ORAL DEPOSITIONS OF PARTIES FOR DISCOVERY 
BEFORE TRIAL IN THE SUPERIOR COURT 


House 2075 


“AN ACT PROVIDING FOR A PRE-TRIAL ORAL EXAMINATION OF PARTIES IN AN 
ACTION OF TORT. 


“Notwithstanding any provision of law to the contrary in every action of 
tort there shall be a pre-trial oral examination of the parties to the action.” 


This bill was referred to the Council by Resolves, Chapter 48. 
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We do not recommend the bill, but the reference brings up be- 
fore the Council the whole “subject matter” of such depositions 
in connection with which the Council has made recommendations 
repeatedly in recent years, most recently in the 32nd report in 
1956 (pp. 47-50). The background of these proposals, as pointed out 
in the Council’s reports, was the recommendation of the Judicature 
Commission in its second report in 1920 (House 1205 of 1921, 
reprinted in 6 M.L.Q. No. 2, Jan. 1921). That report contained 
an account of the history of the subject and references to the 
practice in New Hampshire, Wisconsin, and elsewhere. The Judi- 
cature Commission began its discussion (p. 107) as follows: 

“(1) Oral Examination of Parties—A century ago Jeremy Bentham made 

a suggestive classification of methods of procedure into ‘epistolary’ methods 

and ‘confrontatory’ methods, and he made caustic remarks about the ‘episto- 

lary’ kind. The comparison may be simply translated into the statement that 

one can generally find out more quickly about facts by talking directly to a 

man who knows about them than by conducting a long and cautious corre- 

spondence with him or with somebody representing him. This simple idea 
has been very gradually forcing its way into legislation and rules of court 
relative to procedure.” 


They recommended provision for depositions of parties. 

When the Judicial Council took the matter up again the recom- 
mendation was made expressly as an experiment in the Superior 
Court in connection with congestion as one method of approaching 
that problem because of the very common view that the sooner the 
parties and the lawyers get at some kind of hearing about the facts 
the more likely is an abbreviation, or elimination, of trial and the 
possibility of settlement. That is the way it works in the Federal 
courts and elsewhere. 

How the practice would work in Massachusetts as compared 
with its operation in New Hampshire or in the Federal courts, 
where the practice is broader and includes witnesses, can only be 
discovered, of course, by experiment. It is for that purpose that 
the Council’s recommendation is made as an experiment limited to 
parties and their agents in cases in the Superior Court. The fol- 
lowing bill thus limited is substantially similar to the bill recom- 
mended by the Judicature in 1920 (see 2nd Report, Appendix A, 
p. 151) with slightly revised clauses. We recommend the following: 


DRAFT ACT 
Chapter 231 of the General Laws is hereby amended by inserting after Section 
68 the following Section 68A: 
Subsection 1. Any party in the Superior Court, after the entry of a writ 
or the filing of a bill or petition, may examine orally any other party by 
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deposition in the city or town within the Commonwealth of the residence or 
usual place of business of the party to be examined for the discovery of facts 
and documents admissible in evidence at the trial of the case. 

Subsection 2. Any part or all of a deposition of a party may be used 
at the trial of the case by any other party unless the party examined is 
present at the trial. Notwithstanding the presence of the party examined 
at the trial, such deposition may be used by any other party as a declaration 
or admission of the party examined, and may be used in cross-examination 
at the trial by any other party for the purpose of contradicting or impeaching 
the testimony of the party examined in cross-examination at the trial. Sections 
sixty-five, sixty-six and sixty-seven of chapter two hundred and thirty-one of 
the General Laws shall apply under this act. If only part of a deposition is 
offered in evidence by a party, any adverse party may require him to introduce 
all of it which is relevant to the part introduced and any party may intro- 
duce any other parts. 


Subsection 3. A party desiring to take the deposition of any other party 
shall apply to a justice of the peace or notary public, who shall issue a notice 
to the party to be examined and all other parties to appear before said justice 
or notary at a date, time and place appointed for such examination. A copy 
of such notice shall be sent by registered mail to the party to be examined 
and to all other parties not less than ten days before the date appointed for 
the examination. 

Subsection 4. The party examined shall be sworn or affirmed, and his exami- 
nation shall be taken in the same manner and subject to the same rules as if 
taken before a court. The court shall at all times have full control of the 
examination and may impose reasonable conditions as to its conduct and scope. 

Subsection 5. The party requesting the examination shall be allowed first 
to examine on all points material to the cause in which the examination is 
made. The party examined or his attorney may then examine in like manner, 
after which any party may examine further. 

Subsection 6. The testimony of a party examined shall be taken by a 
stenographer appointed by the justice or notary on the request of any party. 
Said stenographer shall be sworn by the justice or notary to transcribe faith- 
fully the testimony, and his transcript shall be certified by the justice or notary. 
If no party requests the appointment of a stenographer, the justice or notary 
shall take the deposition or shall appoint a disinterested person who shall take 
the deposition in the presence and under the direction of the justice or notary. 
The party examined shall read the deposition to determine whether or not it 
is an accurate transcription of his testimony, shall make any corrections in the 
presence of the party taking the deposition and the justice or notary, and 
thereafter shall sign the deposition. 

Subsection 7. The justice or notary shall deliver the deposition to the 
court in which the action or proceeding is pending, or shall enclose and seal 
the deposition and retain it until ordered otherwise by the court. The justice 
or notary shall furnish copies of the deposition at the request of any party. 

Subsection 8. The party taking the deposition shall pay for the cost and 
supply a copy to the party examined of so much of the testimony given by 
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the party examined in answer to questions propounded by the party taking the 
deposition, but in no event shall the party taking the deposition be required 
to pay the cost or supply a copy of the testimony given in answer by the 
party examined to questions propounded by his own counsel or by any other 
party. Cost of the deposition shall not be included in taxable costs. 

Subsection 9. Nothing herein shall prevent any party from calling and 
examining at the trial any other party whose testimony has been transcribed 
in a deposition. 

Subsection 10. If the party giving the notice of the taking of a deposition 
fails to attend and another party attends pursuant to the notice or if the 
party whose testimony is to be taken fails to attend after receipt of notice 
and any other party attends pursuant to notice, the court may order the 
party failing to attend to pay to any other party attending pursuant to notice 
the amount of reasonable expenses incurred by him and his attorney in so 
attending, including reasonable attorney’s fees, or may make such other order 
as justice requires. 

Subsection 11. A party may submit written interrogatories to any other 
party under sections sixty-one to sixty-seven of chapter two hundred and 
thirty-one of the General Laws prior to the taking of a deposition. No party 
shall be required to attend and submit himself to examination more than once 
in the same action or proceeding except by order of court, and no party shall 
be required to attend or submit himself for examination on more than one day 
in the same case except by order of court nor shall he without his consent 
be examined for more than five hours in any one day. Whenever reasonably 
practicable, the examination shall be held in a courthouse and in no event 
shall a party be required to attend at the office of an opposing party or his 
attorney. 

Subsection 12. The word “party” in this act shall include parties inter- 
vening or otherwise admitted after the beginning of the suit, the representa- 
tives or successors in interest of any original party, and the agents, servants 
or employees of any party; provided, however, that no party shall take the 
deposition of more than one agent, servant or employee except by order of 
court. A person subject to examination under this subsection may be sum- 
moned and compelled to testify in like manner and under the same penalties 
as are provided for a witness before the court. 

Subsection 13. Substitution of parties does not affect the right to use 
depositions previously taken. If an action or proceeding is dismissed or other- 
wise terminated and another action involving the same subject matter is 
brought between the same parties or their representatives or successors in 
interest, all depositions lawfully taken and duly filed in the former action may 
be used in the latter as if originally taken therefor. 
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ATTACKING CONGESTION AT ITS SOURCE 


In the 15th report in 1939 it was pointed out that: 

“One of the functions of a judicial council is to submit the best proposals 
which they can think of to adjust this or that part of the judicial system, or 
of the methods of procedure, to meet the changing public needs of justice, as 
well as of the taxpayers who pay the public cost, not with the expectation that 
these proposals will necessarily be adopted forthwith, but in order that such 
proposals may be ready at hand as a basis for discussion and improvement 
when the public need is recognized sufficiently to stimulate action by the courts 
or the legislature. 

“This is illustrated in a striking manner by the fact, already mentioned in 
this report, that St. 1939, Chap. 257, was first recommended nineteen years 


before its passage, and St. 1939, Chap. 341, was first recommended about 
twelve years before its passage.” 


By Resolves, Chapter 27 of 1925, adopted a few months after 
the creation and organization of the Council and printed on page 5 
of this report, the Judicial Council was 


a“ 


. . Tequested to investigate ways and means for expediting the trial of 
cases and relieving congestion in the dockets of the superior court, and, 
among other things . . . ways and means for encouraging, so far as consistent 
with constitutional rights, trials without jury—and any other ways and means 
that may appear feasible to said Council for improving and modernizing court 
procedure and practice so that, consistently with the ends of justice, the pro- 
verbial delays of the law and attendant expense, both to litigants and the 
general public, may be minimized. (Approved April 24, 1925.)” 


Among the many recommendations made by the Council since 
1925 (about 191 of which have been followed) is a recommendation 
of a moderate fee for claiming a jury trial, the most expensive 
method of trial at the public cost. Such a recommendation was 
first made in 1909 by the Special Commission on Causes of Delay 
in the Administration of Justice (House 1050 of 1910). 

In 1933, in his message to the legislature (Senate 1 of 1933, 
p. 1), Governor Ely said: 

“Serious consideration should be given to the courts—and the expense of 


operating them. A fee should be added when the trial by jury is claimed.” 
He suggested a fee of $15.00. 


In 1942 the Joint Committee on Ways and Means in its report 
of an investigation of finances (under legislative order), House 
1295 of 1943, called attention to the matter and quoted Governor 
Ely’s remarks. 

In its 19th report in 1943 the Judicial Council discussed the 


Ways and Means report and supported a moderate jury fee (see 
pp. 32-35). 
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In its 23rd report in 1947 the Council again discussed rising 
costs, and said (pp. 26-27): 

“As to the much discussed question of a jury fee, in view of the enormously 
increased cost to the public of jury trials as compared with trials without 
jury, attention has been called repeatedly to the fact that from 1805 to 1836 
in Massachusetts, when jurors received $1.25 a day, a jury fee of $7.00 was 
required. 

“The Council believes that a jury fee of $15.00 is a reasonable amount to 
require a litigant who claims a jury trial, to contribute toward the added large 
cost to the taxpayers which he imposes upon the public by that form of trial. 
The Council, therefore, recommends the requirement of that amount.” 


Jurors today get $10.00 a day (plus travel, etc.) as compared 
with $1.25 before 1836, so that a full jury of 12 costs $120.00 (plus 
travel, etc.) as compared with $15.00 then.* 

In each report since 1947 the Council has renewed its recom- 
mendation of a moderate jury fee as a reasonable method of attack- 
ing the much discussed problem of “congestion” at its source. We 
renew the recommendation because we consider it part of the 
function of the Council, as an advisory body, to keep the recom- 
mendation alive. 

The Declaratory Judgment Act of 1945, Chapter 582, now Chap- 
ter 231A of the General Laws (see M. L. Q., November, 1945) was 
first suggested in substance by the Judicature Commission in 1920. 
The system of removal of civil cases and appellate divisions, ad- 
justed to District Courts throughout the Commonwealth in place 
of the earlier appeal system, was submitted in 1914 (see Report of 
Committee on Legislation of Mass. Bar Assoc. for 1914, pp. 27-48) 
and year after year thereafter until it was adopted, practically 
without change, in 1922. 





*In the resolve of 1925 the phrase ‘“‘so far as consistent with Constitutional rights” appears. 
In order that there may be no doubt or misunderstanding as to this aspect of the proposal, we 
quote for convenient reference the opinion of Chief Justice Morton in 1882 in Foster v. Morse, 
132 Mass. 354, and Bailey v. Joy, 356, as follows: 

“The purpose of the Declaration of Rights was to announce great and fundamental princi- 
ples, to govern the action of those who make and those who administer the law, rather than to 
establish precise and positive rules of action. It has uniformly been held that this and the 
similar provision in the twelfth article of the Declaration of Rights are intended to secure a 
benefit or right to a party to a suit, which he may avail himself of or waive at his election; 
and that the Legislature, under the power given it by the Constitution to make ‘all manner 
of wholesome and reasonable orders, laws, statutes and ordinances, directions and instructions,’ 
not repugnant to the Constitution, has the authority to make reasonable laws regulating the 
mode in which this right shall be enjoyed and used. Jones v. Robbins, 8 Gray 329. 

“Thus, a law is constitutional which provides that, if a defendant in a civil or a criminal 
suit is defaulted, judgment is to be rendered against him; he is deemed to have waived his 
right of trial by jury. Commonwealth v. Whitney, 108 Mass. 5. So the law requiring that in 
a civil action the defendant shall be defaulted unless he files, within ten days of the return day 
of the writ, an affidavit that he has a good defence, has been held to be constitutional, and not 
an unreasonable restriction of the defendant’s right of a trial by jury. Hunt v. Lucas, 99 
Mass. 404. So a law requiring a party appealing from the judgment of an inferior tribunal 
to give bonds to prosecute his appeal, or bail for his appearance, is constitutional and valid. 
Hapgood v. Doherty, 8 Gray 373. Jones v. Robbins, ubi supra. 

“The statutes we are considering, requiring a party to a civil suit to file a notice of his 
desire to have a trial by jury, fall within the same principle. This requirement does not de- 
prive him of his right to a trial by jury, but regulates the mode in which this right shall be 
enjoyed and used.” 
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In the 3lst report, page 10, it was pointed out that in the fif- 
teenth article of the Bill of Rights, the constitutional right of 
“parties” in civil cases is ‘a right to a trial by jury” and not a 
right of a party or his lawyer to a “horse trading” weapon in the 
form of a claim for an unexpected and unwanted jury trial or for 
delays or perfunctorily as a matter of habit. Attention was also 
called to the fact that at the Lawyers’ Institute in Swampscott 
in June 1955 the statistics were turned into a living picture in 
the course of a vigorous discussion by lawyers, clerks and judges 
and as suggested by an observant clerk of the superior court of 
long experience, “from the point of view of the public who pay 
the bills the picture painted by the facts was rather ‘ridiculous’.” 

In 1955 the bill was recommended by the Judiciary Committee 
as House 2733, recommitted and again reported “ought to pass,” 
but was referred to the next annual session. 

In 1956 the bill again recommended by the Council was also 
supported by the Judicial Survey Commission (see H. 2620 of 
1956), but failed of passage. The Judiciary Committee has re- 
ported favorably a number of times in recent years and in one 
year the Committee on Counties also reported favorably. 

In 1957 it was again recommended in the 32nd report of the 
Council, but failed to pass. 

We are aware and appreciative of the effective experiments of 
the court during the past two years in breaking some of the worst 
log-jams, but with the constant increase in the number of cars 
and accidents the pressure of litigation will continue in spite of 
the efforts of the court. There is no one way of meeting it. We 
still believe in meeting that pressure at its source. We believe a 
moderate jury fee to be a reasonable constitutional experiment 
to check the pressure. We shall never find out how it works until 
we try it as people in ordinary business try experiments. We there- 
fore again recommend the following: 


DRAFT ACT 


Section 1. Section 4 of Chapter 262 of the General Laws, as most recently 
amended by Section 2 of Chapter 119 of the Acts of 1950, is hereby further 
amended by inserting after the fourteenth paragraph, the following paragraph: 


“For filing a claim for jury trial or a motion to frame issues in the superior 
court for jury trial or for entry in the superior court of such issues framed by 


the land court or by a probate court, and transmitted to the superior court, 
for trial, fifteen dollars.” 


Section 2. This act shall take effect on September first in the current year. 
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SENATE 317 
(Referred by Resolves, Chapter 88) 


Relative to the testimony of experts in insanity in certain crim- 
inal cases where the mental condition of the defendant has been 
investigated while under temporary commitment. 

The bill provides: 

“Section 20 of chapter 233 of the General Laws is hereby amended by add- 
ing at the end the following paragraph:— 

“Fourth, In the trial of an indictment, complaint or other criminal proceed- 
ing, no employee of the department of mental health or of a state hospital or 
of the Bridgewater state hospital, and no physician employed by the court 
as an expert in insanity shall be required to testify to any statement, admis- 
sion or confession of crime made by a person under complaint or indictment 
while the mental condition of such person is being determined pursuant to 
section one hundred or section one hundred A of chapter one hundred and 
twenty-three.” 


We do not recommend the bill as drawn, but recommend a modi- 
fied draft. 


Under Massachusetts law today, there is no physician-patient 
privilege. Statements made by defendants to the examining psy- 
chiatrists are admissible in evidence on all issues, including guilt. 
The American Law Institute Model Penal Code would exclude 
such statements on all issues other than that of mental condition. 
But there still remains the danger that testimony of a confession, 
relevant on the question of mental condition, might in spite of the 
charge of the judge be considered by the jury also on question of 
guilt. 

We believe it advisable to go further and provide that confessions 
of guilt made by a person subject to psychiatric examination under 
the act should not be admissible on any issue when made for pur- 
poses of examination or treatment. 


In this respect we have adopted some of the language of S. 317, 
and recommend the following draft as section 100G of the draft 
act recommended in this report relative to the defense of insanity. 


(Substitute for S. 317) 

Section 100G. Statements for Purposes of Examination or Treatment In- 
admissible except on Issue of Mental Condition—A statement made by a 
person subjected to psychiatric examination pursuant to sections one hundred 
D, one hundred E, or one hundred and one for the purposes of such examina- 
tion or treatment shall not be admissible in evidence against him in any pro- 
ceeding on any issue other than that of his mental condition. Such a state- 
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ment shall be admissible upon that issue, except that such a statement con- 
stituting a confession of guilt shall not be admissible upon any issue. 


But we believe it dangerous to exclude more than “confessions 
of guilt” on the issue of mental condition. S. 317 goes too far, we 
believe, in giving a complete privilege as to “any statement, ad- 
mission, or confession of crime.” Many statements and admissions, 
while having only collateral value with regard to criminal liability 
in the strict sense, are highly relevant as to the mental condition of 
the defendant. They ought to be admissible on the issue of the de- 
fendant’s mental condition. To permit them to be kept out would 
severely handicap both defense and prosecution in testing the psy- 
chiatrists’ grounds for their conclusions. 





SENATE 277 RELATIVE TO REMOVAL OF CASES 
(Referred by Resolves, Chapter 44) 
The bill reads: 


Section 105 of Chapter 231 of the General Laws, as appearing in the Ter- 
centenary Edition, is hereby amended by adding after the word “remainder”, 
in line 9, the words:—or the party seeking removal may specify that it is to 
be removed as to all parties to the action. 


We do not recommend the bill. 


First. Section 105 was repealed by Section 2 of Chapter 302 of 
1956. 

Second. While Section 4A of Chapter 231 allows joinder of mul- 
tiple plaintiffs and multiple defendants in one action their rights 
may be independent of each other and under Section 104 of Chap- 
ter 231 as revised when Section 105 was repealed in 1956; one de- 
fendant, for instance, could not force the removal of a case against 
an independent defendant. 


Assuming that the bill is intended to amend Section 104 of Chap- 
ter 231, we do not think the proposal would work. If the purpose of 
the bill is to get all parties into the Superior Court for trial when 
the case is reached, the matter is governed by Section 2B of G. L. 


Chapter 223, allowing the Superior Court on motion to order cases 
transferred for that purpose. 
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HOUSE 2086, RELATIVE TO THE DEFENSE OF IR- 
RESPONSIBILITY IN CRIMINAL PROCEEDINGS 
(Referred by Resolves, Chapter 100) 


MAJORITY REPORT 


The purposes of H. 2086 were: (1) to revise and codify the law 
relating to the defense of irresponsibility by reason of insanity in 
criminal proceedings and the law governing incapacity to stand 
trial; (2) to improve the provisions for the psychiatric examina- 
tion of defendants claiming such defenses and the taking of ex- 
pert testimony on the issues; and (3) to provide for the commit- 
ment of persons acquitted by reason of insanity and regulate their 
possible release. 

The bill was based primarily on the tentative draft of a Model 
Penal Code prepared by the American Law Institute. See A.L.I.. 
MODEL PENAL CODE, Tentative Draft No. 4 (1955), article 4. 
Developed with the aid of an Advisory Committee of judges, pros- 
ecuting and defense attorneys, psychiatrists and penologists, the 
Institute formulations represent a thoroughly considered effort to 
develop the law in light of modern psychiatric knowledge, while 
taking due account of the requirements of justice and of public 
safety. While the Institute does not advocate reform in any given 
jurisdiction, its work is designed to assist in reconsideration of the 
law in any state in which the need and the advantages of change 
may be considered. It thus serves the present situation in the 
Commonwealth, which ever since the Briggs law was enacted has 
been concerned with the efficiency and justice of the penal law in 
dealing with the irresponsible offender. 

In the consideration of this subject, in addition to the report of 
the American Law Institute, the Council has had before it, among 
other material, the article of former Solicitor General Sobeloff (now 
a judge of the 4th circuit court of appeal) delivered at the meeting 
of the National Conference of Judicial Councils in Washington in 
1955 and printed in the ABA Journal for September 1955, two 
opinions in the case of Howard v. U. S., 229 Fed. 2nd 602 and 232 
Fed. 2nd 274 in the 5th Circuit, the New Hampshire definition, 
since 1869, in State v. Pike, 49 N. H. 399 and State v. Jones, 50 
N. H. 369, the District of Columbia rule, since 1954, in Durham v. 
U. S., 214 Fed. 2nd 862, the extended discussion of the authorities 
in the 9th Federal circuit in Sawer v. U. S., 241 Fed. 2nd 640 and the 
very recent report of the Canadian Royal Commission, dated Oc- 
teber 25, 1957, containing the latest discussions by a majority and 
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minority, of all the various suggestions for defining legal “insan- 
ity” on both sides of the Atlantic. The much discussed rules in 
M’Naghten’s case in 1843 (10 CL. and F 200 at p. 209) are re- 
printed on pages 10-11 of that report. 

At the hearing before the Judiciary Committee on H. 2086, a 
number of minor changes were suggested. These were incorporated 
in a revised draft submitted to the Committee by the proponents 
of the original bill. The Draft Act attached to this report em- 
bodies these changes. In the following discussion, section references 
are to this revised Draft Act which follows this explanation of it. 


Section 100. The legal definition of insanity is not now stated in 
this state by statute. The present rule, as formulated by the courts, 
is as follows: 

“One whose mental condition is such that he cannot distinguish between 
right and wrong is not responsible for his conduct, and neither is one who has 
the capacity to discriminate between right and wrong but whose mind is in 
such a diseased condition that his reason, conscience and judgment are over- 
whelmed by the disease and render him incapable of resisting and controlling 
an impulse which leads to the commission of a [crime].” Commonwealth v. 
McCann, 325 Mass. 510, 91 N. E. 2d 214 (1950). 


This statement of the principle takes due account of the fact that 
capacity for knowledge and control are the constituents of a re- 
sponsible action and that it is precisely these capacities that are 
impaired when mental disease or defect produces irresponsibility. 


There is, however, an important difficulty with this formulation 
which Section 100 is designed to overcome. The difficulty is that it 
requires on its face total impairment of capacity to know or to con- 
trol. Mental disease, even when it is most extreme, rarely produces 
such total incapacity. Its effect is rather to work significant im- 
pairment in these normal human powers, an impairment which 
may be more or less depending on the gravity of the affliction. Sec- 
tion 100 would permit the examining physician to give evidence as 
to the extent of the impairment in a given case. This would ease 
the difficulty now posed to the examining physician when he must 
answer categorically whether the defendant did or did not have 
capacity to know or to control (cf. Commonwealth v. Clark, 292 
Mass. 409, 412 [1935]), without diminishing the power and au- 
thority of the tribunal to appraise the bearing of the psychiatric 
finding on the ultimate issue of the defendant’s responsibility. The 
change would still leave the jury to make the final determination 
whether the impairment of the defendant’s powers had gone so far 
that “he lacks substantial capacity either to appreciate the crim- 
inality of his conduct or to conform his conduct to the require- 
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ments of law.” This would probably do no more than make articu- 
late in law the way that Massachusetts juries function now in fact, 
when the defense of insanity is interposed. [Compare Mr. Mul- 
doon’s dissent as to this section, p. 62.] 

As an additional safeguard, Section 100 (2) makes clear that re- 
peated criminal or anti-social conduct does not suffice in itself to 
establish mental disease or defect. There must, in short, be evi- 
dence of disease, apart from the criminal conduct to be judged, for 
the question of responsibility to be in issue. 

Section 100A. This section would make clear that evidence of 
mental disease or defect may be considerec whenever it is relevant 
to prove that the defendant did or did not have a state of mind 
which is an element of the offense charged, as in the case of pre- 
meditation in murder, and whenever the jury has discretion with 
respect to the imposition of capital punishment. 

Section 100B. This section provides that every defendant is pre- 
sumed to be sane, with the result that the defendant must come 
forward with evidence of insanity for the issue to be raised, though 
if he does the burden rests upon the Commonwealth to prove re- 
sponsibility. Such is the present law of Massachusetts. See Com- 
monwealth v. Johnson, 188 Mass. 382, 388 (1905); Commonwealth 
v. Clark, 292 Mass. 409, 415 (1935). It goes further, however, in 
requiring a notice to rely on the defense and in providing that when 
a defendant is acquitted on this ground, the verdict and the judg- 
ment shall so state. These provisions are designed to give the pros- 
ecution notice of the issue and to lay the basis for commitment. 

Section 100C. This section states the criterion of fitness to pro- 
ceed to trial and states the existing law throughout the country. 
See Sections 100 and 100A of present Ch. 123. 

Section 100D. This section incorporates the “Briggs Law” (Gen- 
eral Laws, ch. 123, sec. 100A). It provides, in addition, for manda- 
tory examination by court appointed experts on insanity whenever 
the defendant has filed a notice of intention to rely on the defense 
of irresponsibility or the court has reason to doubt his fitness to 
proceed or reason to believe that mental disease or defect will other- 
wise become an issue in the cause. The danger of routine or inade- 
quate examinations will thus be eliminated. 

The section also provides a specific procedure for the conduct of 
such pre-trial examinations, including a prescribed form of report 
and adequate periods of time in which to make a suitable inquiry. 

Section 100E. Paragraph (1) follows existing law in providing 
that the issue of fitness to proceed shall be determined by the court 
and not by jury. It also explicitly sanctions the determination of 
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the issue by the court on the basis of the report of the examining 
physician, if the medical finding is not contested by the District 
Attorney or by the defendant. If the finding is contested, however, 
a hearing must be held. While the report of the examining physi- 
cian is made admissible at the hearing, the party contesting the 
finding is accorded the right to summon and cross-examine the ex- 
amining physician and to offer independent evidence upon the issue. 

Paragraph (2) provides for the commitment of a defendant found 
to lack fitness to proceed and for the resumption of the proceedings 
against him at a later time if, after a hearing, the court determines 
that fitness to proceed has been regained. In calling for a judicial 
hearing on the question whether fitness is regained, this probably 
reflects a change in present law. 

The last sentence of paragraph (2) is designed to meet a dif- 
ficulty under present law when criminal proceedings have been 
postponed for a long period during which the defendant was com- 
mitted. If the court is of the view that it would be unjust to resume 
the proceeding because of the duration of the defendant’s commit- 
ment, it is authorized to dismiss the charge and to order the de- 
fendant discharged or committed to a mental institution. Under 
present law the responsibility for the resumption or the quashing 
of the charge rests solely with the District Attorney. 


Section 100F. Paragraph (1) is designed to deal with cases where 
the court is satisfied from the report of the examining physicians 
that the defendant’s irresponsibility is clear. Under present law 
the case must nonetheless be tried by jury, unless the District At- 
torney is prepared to discontinue prosecution. The paragraph would 
vest a power in the court to enter judgment of acquittal on the 
ground of irresponsibility and forthwith order the defendant’s com- 
mitment. 


Paragraph (2) assures the right of the defendant to be examined 
by a physician of his own choosing while in custody. 

Paragraphs (3) and (4) are designed to deal with the problems 
posed by expert testimony as to the defendant’s mental state when 
his responsibility is a contested issue. 

Paragraph (3) provides that the examining physicians may be 
called as witnesses and the jury told that they were impartial ex- 
perts designated by the court. It also strikes at the abuse of ex- 
pert testimony through the medium of hypothetical questions by 
providing that no one who has not examined the defendant shall 
be competent to testify to his opinion as to the defendant’s re- 
sponsibility. This would exclude testimony based upon hypotheses 
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that may have no support in the evidence or based merely on the 
observation of the defendant in the courtroom. 

Paragraph (4) would facilitate the presentation of expert testi- 
mony by providing that the expert shall be permitted to give his 
opinion as to the extent if any to which the defendant’s capacity 
was impaired and to make any explanation reasonably serving to 
clarify his diagnosis and opinion, subject, of course, to cross-exam- 
ination as to any matter bearing on his competency or credibility or 
the validity of his diagnosis or opinion. These provisions should go 
far, it is believed, to meet the valid procedural objections advanced 
by psychiatrists to testifying at criminal trials. 


Section 100G. This section is explained in the report on Senate 
317 on pp. 54-55 of this report as it deals with the subject matter of 
that bill which was referred by Resolves, Chapter 88. 


Section 101. This section prescribes the procedures which apply 
when a defendant is acquitted on the ground of mental disease or 
defect excluding responsibility. 

Paragraph (1) provides that when the defendant is acquitted on 
the ground of mental disease or defect excluding responsibility, his 
commitment to an appropriate institution is mandatory. This 
mandatory commitment applies to such acquittals from indict- 
ments for all types of crimes. Present Massachusetts law makes 
commitment (for life) mandatory only in respect of such acquittals 
from indictments for murder and manslaughter; see G. L. Ch. 123, 
sec. 101. Similarly, under current law commitment with regard to 
crimes other than murder and manslaughter is left to the limited 
discretion of the trial court. (For instance, if the trial judge. after 
a finding by the jury of insanity, is satisfied that the defendant is 
really insane, he may commit the defendant, upon terms the judge 
deems proper, to an appropriate institution, pursuant to G. L. Ch. 
278, sec. 13). 

Paragraphs (2) to (5) also depart from present Massachusetts 
law in granting to the committing court full power over discharge 
or release with regard to all crimes. 

Presently, such power 1s exercised by the Governor (1n cases 
involving crimes of murder and manslaughter), with the advice 
and consent of the Council, and after an investigation by the De- 
partment of Health. In cases involving crimes other than murder 
and manslaughter, the committing court may revoke or revise the 
order of commitment, although the law is silent as to what pro- 
cedure is involved. (Sees. 101 and 13, supra.) 
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Under the bill the court’s power may be invoked by either the 
commissioner or the defendant. If the commissioner is of the view 
that the defendant can be discharged or released on probation 
without danger to himself or to others, he shall make application 
to the committing court by means of a report, similarly informing 
the pertinent district attorney. The court then appoints two ex- 
perts in insanity to make an independent report (usually to be 
submitted within sixty days). On the basis of these reports, the 
court may discharge the defendant or release him on such pro- 
bationary terms as it deems necessary. However, if the court is 
not satisfied that discharge or release is called for, it shall hold a 
hearing, in the nature of a civil action, at which the defendant 
will have the burden of establishing his fitness for discharge or 
release. 

Massachusetts law today provides the defendant with no orderly 
and clearly defined procedure for seeking discharge or release 
through his own action. This bill provides such a procedure by 
permitting the defendant to commence proceedings by filing an 
application with the committing court, similar to the procedure 
to be followed by the commissioner. However, no such application 
need be considered by the committing court until the defendant 
has been confined for not less than six months from the date of 
commitment, nor will a further application be so considered until 
after the lapse of one year from the date of the last hearing on 
any prior application. 

The probationary release provided by this bill is an innovation 
in current Massachusetts law, although currently seven other 
states have established provisions for such release. 

Lastly, the standard provided by this bill (that the defendant 
must not be dangerous to himself or to others) is partly a restate- 
ment and partly an extension of the present law in Massachusetts. 
The law today does not consider the danger of the defendant to 
himself as a standard for denying discharge or release. Under 
present law danger to others is, apparently, the only basic standard 
used, although some ambiguity appears in G. L. Ch. 278, sec. 13. 
In amending sec. 13, the present bill eliminates such ambiguity. 

Section 105. Since the present bill creates full and adequate 
machinery for the discharge and release of committed persons, it 
was necessary to amend section 105 to delete all reference to sec- 
tion 100. 

Section 13. Since section 101 is designed to replace the pro- 
cedures of section 13, the present bill deletes section 13 as now 
written, and substitutes a cross reference to section 101. 
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For these reasons a majority of the Council recommend the draft 
act below: 
JUDGE DONAHUE’S MINORITY REPORT 
“Judge Donahue wishes to record his dissent to the foregoing Report, in that 
he believes that it substitutes for an easily understood definition of criminal in- 
sanity one which would be confusing to juries.” 


MR. MULDOON’S MINORITY REPORT AS TO SECTION 100 

The differences of opinion among the members of the Judicial Council relate 
to the proposed definition in the first sentence of Section 100 of the draft act. 
That sentence reads, 

“(1) A person is not responsible for criminal conduct if at the time of such 
conduct as a result of mental disease or defect he lacks substantial capacity 
either to appreciate the criminality of his conduct or to conform his conduct to 
the requirements of law.” 


We have discussed a number of differently worded definitions. 


I am unable to agree in recommending the insertion in our stat- 
ute law of the words printed above in italics. As stated in the ma- 
jority report, “the legal definition of insanity is not now stated in 
this state by statute.” It exists in judicial opinions one of the latest 
of which, Com. v. McCann, 325 Mass. 510 is quoted among other 
cases cited in the opinion back to Com. v. Rogers, 7 Met. 502—the 
leading case consisting of an actual charge to a jury by Chief Justice 
Shaw in a murder case in 1843 about the same time as the much 
criticized English M’Naghten rules as to knowledge between right 
and wrong. After the charge the jury found the defendant “not 
guilty” (see p. 506). 

As I read the charge of Chief Justice Shaw and other Massachu- 
setts cases, I do not think the strict M’Naghten rules have ever 
been the law of Massachusetts, but I think the law as commonly 
understood may need clarifying along lines suggested in the ma- 
jority report as to knowledge and control and the capacity for the 
criminal intent. My difficulty with the words in italics above 
quoted in Section 100, is their vagueness as a guide for a judge in 
decision or instructions to a jury. I am supported in my objection 
by the views of a number of lawyers familiar with criminal practice 
to whom I have shown Section 100 and I find additional and im- 
pressive support in the latest discussion of the Canadian Commis- 
sion presided over by the Chief Justice of the High Court of On- 
tario which appeared on October 25, 1957. That Commission ap- 
pointed in 1954, after almost three years of consideration discusses 
not only the conflicts of opinion in the United States, but the New 
Hampshire law and that of the District of Columbia in the Durham 
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case and, specifically, the exact wording of Section 100, which orig- 
inated in the discussions of the American Law Institute to which 
the report refers. The majority of the Commission concludes (pp. 
32-33), 

“We think the main proposal [that in Section 100] has many features of 
our law as presently interpreted and applied, but has the defect of having no 
jurisprudence to support it and would be much more difficult to present to a 
jury.’ 


I agree with that comment. It seems to me that the words “or to 
conform his conduct to the requirements of law” would confuse 
rather than clarify the law of Massachusetts as now existing under 
the Massachusetts decisions and for that reason should not be used. 


As an alternative to Section 100, I suggest that adoption of the 
Canadian definition set forth in said Report on Page 8, namely: 
“(1) No person shall be convicted of an offence in respect of an act or 
omission on his part while he was insane. 

(2) For the purposes of this section a person is insane when he is in a 
state of natural imbecility or has disease of the mind to an extent that 
renders him incapable of appreciating the nature and quality of an 
act or omission or of knowing that an act or omission is wrong. 

(3) *A person who has specific delusions, but is in other respects sane, shall 
not be acquitted on the ground of insanity unless the delusions caused 
him to believe in the existence of a state of things that, if it existed, 
would have justified or excused his act or omission. 

(4) Every one shall, until the contrary is proved, be presumed to be and 
to have been sane.” 

may be the answer sought. 


This definition, with slight modification, has stood the test of 
judicial administration since 1893 in Canada. 

It should be said that Canada has an Act called the Interpreta- 
tion Act, RCS. 1952, Chapter 158, Section 15. 

“Every Act and every provision and enactment thereof, shall be deemed 
remedial, whether its immediate purport is to direct the doing of any thing that 
Parilament deems to be for the public good, or to prevent or punish the doing 
of any thing that it deems contrary to the public good; and shall accordingly 
receive such fair, large and liberal construction and interpretation as will best 
ensure the attainment of the object of the Act and of such provision of enact- 
ment, according to its true intent, meaning and spirit.” 

Incorporation into the statute under consideration of language 
like the Interpretation Act might also be of assistance in reaching 
the solution of this very difficult problem, as it is done in Canada. 


_*As to this Subsection 3, the Commission suggests ‘but not without some hesitation. that in 
view of modern psychiatric knowledge the subsection can well be dropped from the law, and 
that any legitimate defense that could be raised under that subsection can be raised under 
subsection (2),’’ see Report, p. 36. 
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I do not mean a general act like that quoted but a sentence (not 
uncommon in statutes) something like this: 

“This act shall be deemed remedial and shall accordingly receive such fair 
and reasonably liberal construction and interpretation as will best insure the 
attainment of justice which it is intended to promote.” 

AN ALTERNATIVE SUGGESTION 


If the foregoing suggestions are not considered advisable by the 
legislature, I suggest, as an alternative, that no attempt at statu- 
tory definition be made, that Section 100, as a statutory definition 
be omitted as not necessary for the operation of the rest of the draft 
act dealing with administrative matters, submitted by the Council. 
This would leave the legal test of “insanity” to develop under our 
judicial decisions as the local law of Massachusetts. 

The Supreme Court of the United States in Fisher v. U. S., 328, 
U.S. 463 treated the question as one of the local laws of the District 
of Columbia. No matter what words are used sooner or later their 
meaning will have to be determined by the court as a matter of the 
local law. 

FreDERIC J. MuLDOON 

Judge Fenton and Judge Leggat agree with the alternative sug- 
gestion to omit Section 100 and leave definition to our judicial 
decisions. 

DRAFT ACT Submitted by the Majority 
AN ACT RELATIVE TO THE DEFENSE OF IRRESPONSIBILITY IN CRIMINAL PROCEEDINGS. 

Section 1. Sections one hundred, one hundred A, and one hundred and one 
of chapter one hundred and twenty-three of the General Laws are hereby re- 
pealed, and the following substituted therefor :— 

Section 100. Mental Disease or Defect excluding Responsibility—(1) A per- 
son is not responsible for criminal conduct if at the time of such conduct as a 
result of mental disease or defect he lacks substantial capacity either to appreci- 
ate the criminality of his conduct or to conform his conduct to the requirements 
of law. (2) The terms “mental disease or defect” as used in sections one hundred 
to one hundred and one, inclusive, and section thirteen of chapter two hundred 
and seventy-eight do not include an abnormality manifested only by repeated 
criminal or otherwise antisocial conduct. [Compare dissent above on this section. ] 

Section 100A. Evidence of Mental Disease or Defect Admissible when Rele- 
vant to Element of the Offense; Mental Disease or Defect Impairing Capacity 
as Ground for Mitigation of Punishment in Capital Cases—(1) Evidence that 
the defendant suffered from a mental disease or defect shall be admissible when- 
ever it is relevant to prove that the defendant did or did not have a state of 
mind which is an element of the offense. (2) Whenever the jury or the court 
is authorized to determine or to recommend whether or not the defendant shall 
be sentenced to death or life imprisonment upon conviction, evidence that the 
capacity of the defendant to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of law was impaired as a result of 
mental disease or defect shall be admissible in favor of life imprisonment. 
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Section 100B. Burden of Proof of Mental Disease or Defect excluding Re- 
sponsibility ; Requirement of Notice; Form of Verdict when finding of Ir- 
responsibility is made—(1) Every defendant is presumed to be sane. If there 
is any evidence of mental disease or defect excluding responsibility, the burden 
of proof on the issue is on the Commonwealth. (2) Evidence of mental disease or 
defect excluding responsibility shall not be admissible unless the defendant be- 
fore trial and at the time of entering his plea of not guilty or within ten days 
thereafter or at such later time as the court may for good cause permit files a 
written notice of his purpose to rely on such defense. (3) When the defendant 
is acquitted on the ground of mental disease or defect excluding responsibility, 
the verdict and the judgment shall so state. 


Section 100C. Mental Disease or Defect excluding Fitness to proceed—No 
person who as a result of mental disease or defect lacks capacity to understand 
the proceedings against him or to assist in his own defense shall be tried, con- 


victed or sentenced for the commission of an offense so long as such incapacity 
endures. 


Section 100D. Psychiatric Examination of Defendant with Respect to Mental 
Disease or Defect excluding Responsibility or Fitness to proceed—(1) When- 
ever (a) a person is indicted by a grand jury for a capital offense, or (b) a per- 
son, who is known to have been indicted for any other offense more than once or 
to have been previously convicted of a felony, is indicted by a grand jury or 
bound over for trial in the superior court, or (c) a person has filed a notice of in- 
tention to rely on the defense of mental disease or defect excluding responsibil- 
ity as provided in section one hundred B of this chapter, or (d) the court has 
reason to doubt his fitness to proceed, or (e) the court has reason to believe that 
mental disease or defect of such person will otherwise become an issue in the 
cause the clerk of the court in which the indictment is returned, or the clerk of 
the district court, as the case may be, shall give notice to the department, which 
shall cause such person to be examined with a view to determine his mental con- 
dition and the existence of any mental disease or defect which would affect his 
criminal responsibility. The court may order such person committed to a hos- 
pital or other suitable facility for the purpose of the examination for a period 
of not exceeding sixty days or such longer period as the court determines to be 
necessary for the purpose. Whenever the probation officer of the court has in 
his possession or whenever the inquiry which he is required to make by section 
eighty-five of chapter two hundred and seventy-six discloses facts which if known 
to the clerk would require notice as aforesaid, such probation officer shall forth- 
with communicate the same to the clerk who shall thereupon give such notice 
unless already given. The department shall file a report of its investigation in 
quadruplicate with the clerk of the court in which the trial is to be held, who 
shall cause copies to be delivered to the probation officer of the court, the dis- 
trict attorney, and to the attorney for the accused. In the event of failure by the 
clerk of a district court to give notice to the department as aforesaid, the same 
shall be given by the clerk of the superior court after entry of the case in said 
court. Upon giving the notice required by this section the clerk of a court shall 
so certify upon the papers. The psychiatrist making such examination shall, upon 
certification by the department, receive the same fees and traveling expenses as 
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provided in section seventy-three for the examination of persons committed to 
institutions and such fees and expenses shall be paid in the same manner as 
provided in section seventy-four for the payment of commitment expenses. Any 
clerk of court who wilfully neglects to perform any duty imposed upon him by 
this section shall be punished by a fine of not more than fifty dollars. (2) In 
any examination conducted pursuant to paragraph (1) of this section any 
method may be employed which is accepted by the medical profession for the 
examination of those thought to be suffering from mental disease or defect. (3) 
The report of the examination shall include the following: (a) a description of 
the nature of the examination; (b) a diagnosis of the mental condition of the de- 
fendant; (c) if the defendant suffers from a mental disease or defect, an opinion 
as to his capacity to understand the proceedings against him and to assist in his 
own defense; (d) an opinion as to the extent, if any, to which the capacity of 
the defendant to appreciate the criminality of his conduct or to conform his con- 
duct to the requirements of law was impaired at the time of the criminal con- 
duct charged; and (e) when directed by the court, an opinion as to the capacity 
of the defendant to have a particular state of mind which is an element of the 
offense charged. If the examination cannot be conducted by reason of the un- 
willingness of the defendant to participate therein, the report shall so state and 
shall include, if possible, an opinion as to whether such unwillingness of the de- 
fendant was the result of mental disease or defect. 


Section 100E. Determination of Fitness to proceed; Effect of Finding of Un- 
fitness ; Proceedings if Fitness is regained—(1) When the defendant’s fitness to 
proceed is drawn in question, the issue shall be determined by the court. If 
neither the district attorney nor counsel for the defendant contests the finding 
of the report filed pursuant to section one hundred D, the court may make the 
determination on the basis of such report. If the finding is contested, the court 
shall hold a hearing on the issue. If the report is received in evidence upon such 
hearing, the party who contests the finding thereof shall have the right to sum- 
mon and to cross-examine the psychiatrists who joined in the report and to offer 
evidence upon the issue. (2) If the court determines that the defendant lacks 
fitness to proceed, the proceeding against him shall be suspended and the court 
shall commit him to an appropriate state hospital for so long as such unfitness 
shall endure and under such limitations as the court may order. When the court, 
upon the application of the superintendent of the state hospital to which the 
defendant has been committed determines, after a hearing, that the defendant 
has regained fitness to proceed, the proceedings shall be resumed. If, however, 
the court is of the view that so much time has elapsed since the commitment of 
the defendant that it would be unjust to resume the criminal proceeding, the 
court may dismiss the charge and may after a hearing, order the defendant to 
be committed to an appropriate institution as provided in section fifty to fifty- 
four inclusive or discharged. 


Section 100F. Determination of Irresponsibility on Basis of Report; Access to 
Defendant by Psychiatrist of his own Choice; Form of Expert Testimony when 
Issue is tried—(1) If the report filed pursuant to section one hundred D 
finds that the defendant at the time of the criminal conduct charged suffered 
from a mental disease or defect which substantially impaired his capacity to ap- 
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preciate the criminality of his conduct or to conform his conduct to the require- 
ments of law, and the court is satisfied that such impairment was sufficient to 
exclude responsibility, the court shall enter judgment of acquittal on the ground 
of mental disease or defect excluding responsibility. (2) When, notwithstanding 
the report filed pursuant to section one hundred D, the defendant wishes to be 
examined by a qualified psychiatrist of his own choice, such psychiatrist shall be 
permitted to have reasonable access to the defendant for the purposes of such 
examination. (3) Upon the trial, the psychiatrists who filed a report pursuant to 
section one hundred D may be called as witnesses by the prosecution, the de- 
fendant, or the court, and the jury may be informed that they were designated 
by the court. If called by the court, the witness shall be subject to cross-exam- 
ination by the prosecution and by the defendant. Both the prosecution and the 
defendant may summon any other qualified physician to testify, but no one who 
has not examined the defendant shall be competent to testify to his opinion as a 
psychiatrist with respect to the mental condition or responsibility of the de- 
fendant, as distinguished from the validity of the procedure followed by, or the 
general scientific propositions stated by, another witness. (4) When a physician 
who has examined the defendant testifies concerning his mental condition, he 
shall be permitted to make a statement as to the nature of his examination, his 
diagnosis of the mental condition of the defendant at the time of the commission 
of the offense charged and his opinion as to the extent, if any, to which the 
capacity of the defendant to appreciate the criminality of his conduct or to con- 
form his conduct to the requirements of law or to have a particular state of 
mind which is an element of the offense charged was impaired as a result of men- 
tal disease or defect at that time. He shall be permitted to make any explana- 
tion reasonably serving to clarify his diagnosis and opinion and may be cross- 
examined as to any matter bearing on his competency or credibility or the 
validity of his diagnosis or opinion. 


Section 100G. Statements for Purposes of Examination or Treatment Inadmis- 
sible except on Issue of Mental Condition—A statement made by a person sub- 
jected to psychiatric examination pursuant to sections one hundred D, one 
hundred E, or one hundred and one for the purposes of such examination or 
treatment shall not be admissible in evidence against him in any proceeding on 
any issue other than that of his mental condition. Such a statement shall be 
admissible upon that issue, except that such a statement constituting a confes- 
sion of guilt shall not be admissible upon any issue. [See pp. 54-55 of this report.] 


Section 101. Legal Effect of Acquittal on the Ground of Mental Disease or De- 
fect excluding Responsibility ; Commitment; Release or Discharge—(1) When 
a defendant is acquitted on the ground of mental disease or defect excluding 
responsibility, the court shall order him to be committed to the custody of the 
commissioner to be placed in an appropriate institution for custody, care, and 
treatment. (2) If the commissioner is of the view that a person committed to his 
custody, pursuant to paragraph (1) of this section, may be discharged or re- 
leased on probation without danger to himself or to others, he shall make ap- 
plication for the discharge or release of such person in a report to the court by 
which such person was committed and shall transmit a copy of such application 
and report to the district attorney of the county from which the defendant was 
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committed. The court shall thereupon appoint at least two qualified psychia- 
trists to examine such person and to report within sixty days, or such longer 
period as the court determines to be necessary for the purpose, their opinion as 
to his mental condition. To facilitate such examination and the proceedings 
thereon, the court may cause such person to be confined in any institution lo- 
cated near the place where the court sits, which may hereafter be designated by 
the commissioner as suitable for the temporary detention of irresponsible per- 
sons. (3) If the court is satisfied by the report filed pursuant to paragraph (2) 
of this section and the testimony of the psychiatrists making such report, if the 
court deems it advisable to hear their testimony, that the committed person 
may be discharged or released on probation without danger to himself or 
others, the court shall order his discharge or his release upon probation, on such 
conditions as the court determines to be necessary. If the court is not satisfied, 
it shall promptly order a hearing to determine whether such person may safely 
be discharged or released. Any such hearing shall be deemed a civil proceeding 
and the burden shall be upon the committed person to prove that he may safely 
be discharged or released. According to the determination of the court upon the 
hearing, the committed person shall thereupon be discharged or released on 
probation on such conditions as the court determines to be necessary, or shall 
be recommitted to the custody of the commissioner, subject to discharge or re- 
lease only in accordance with the procedure prescribed above for a hearing. (4) 
If after the release on probation of a committed person, the court shall determine, 
after hearing evidence, that the conditions of probation have been violated and 
that for the safety of such person or for the safety of others his probation should 
be revoked, the court shall forthwith order him recommitted to the commis- 
sioner, subject to discharge or release only in accordance with the procedure 
prescribed above for a first hearing. (5) A committed person may make ap- 
plication for his discharge or release to the court by which he was committed, 
and the procedure to be followed upon such application shall be the same as 
that prescribed above in the case of an application by the commissioner. How- 
ever, no such application by a committed person need be considered until he has 
been confined for a period of not less than six months from the date of the order 
of commitment, and if the determination of the court be adverse to the applica- 
tion, such person shall not be permitted to file a further application until one 
year has elapsed from the date of any preceding hearing on an application for 
his release or discharge. 


Section 2. Section one hundred five of chapter one hundred twenty-three is 
hereby amended by deleting all reference to section one hundred contained 
therein so as to read as follows:— 


Section 105. Reconveyance of Prisoners restored to Sanity, not Dangerously 
Insane, etc-—When, in the opinion of the superintendent of the state hospital to 
which a prisoner has been committed or removed under section one hundred and 
three or one hundred and four, or of the commissioner and the medical director 
appointed under section forty-eight of chapter one hundred and twenty-five in 
case of commitment or removal to the Bridgewater state hospital, the mental 
condition of the prisoner is such that he should be returned to custody or to the 
penal institution from which he was taken, he or they shall so certify upon the 
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warrant or commitment, and notice, accompanied by a written statement re- 
garding the mental condition of the prisoner, shall be given to the proper custo- 
dian or to the warden, superintendent, keeper or master, as the case may be, of 
such penal institution, there to remain pursuant to the original sentence, com- 
puting the time of his detention or confinement in the said hospital as part of 
the term of his imprisonment under such sentence; provided, that a prisoner 
committed or removed to a state hospital under section one hundred and three 
or one hundred and four for his proper care or observation pending the deter- 
mination of his insanity shall, unless found to be insane as hereinafter provided, 
be returned in the manner hereinbefore provided to the penal institution or cus- 
tody whence so taken, not later than thirty-five days thereafter, but such pris- 
oner shall in all other respects be subject to the provisions of this section. If a 
prisoner, committed or removed under section one hundred and three or one 
hundred and four for his proper care or observation, is found by the superin- 
tendent or by the commissioner and said medical director, as the case may be, to 
be insane, the finding shall be certified upon the warrant or commitment, and 
the superintendent of the institution or the commissioner and said medical di- 
rector, as the case may be, shall report the prisoner’s mental condition to the 
court or judge issuing the warrant or commitment, or in case of the death, 
resignation or removal of the judge, to any judge or special justice of the same 
court, with the recommendation that the prisoner be committed as an insane 
person. The court, judge or justice may thereupon commit the prisoner to an 
institution for the insane, if, in the opinion of the court, judge or justice, such 
commitment is necessary. The provisions of this section relative to the return 
to custody or to a penal institution of a prisoner taken therefrom under sections 
one hundred and three or one hundred and four, shall apply, so far as apt, to a 
prisoner committed under this section. 

If a prisoner is committed in accordance with sections one hundred and three 
or one hundred and four, and his sentence has expired, the superintendent of 
the institution to which commitment was made or said medical director and the 
commissioner, in case of commitment to the Bridgewater state hospital, as the 
case may be, may permit such prisoner temporarily to leave such institution in 
accordance with sections eighty-eight and ninety, or may discharge such prisoner 
in accordance with section eighty-nine. In construing this section a maximum 
and minimum sentence shall be held to have expired at the end of the minimum 
term, and an indeterminate sentence, at the end of the maximum period fixed 
by law. 

Section 3. Section thirteen of chapter two hundred and seventy-eight is 
hereby amended to read as follows: 


Section 13. Persons Acquitted on Ground of Mental Disease or Defect ez- 
cluding Responsibility —If a person is acquitted on ground of mental disease or 


defect excluding responsibility, the provisions of section one hundred and one of 
chapter one hundred and twenty-three shall apply. 
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THE EMINENT DOMAIN BILLS 


H. 2738—Tue Report oF THE SPECIAL COMMISSION . 


A 


B 


Aprenpix A—For an Eminent Domain Board—Report Requested— 
Draft Act . . . ‘ . . , : , , 


Aprenprx B—As to Evidence of Damage from aati before 
Taking—Report Requested ‘ ; 


Appenpix C ann H. 3096—As to Rejection of ae 
Requested . ‘ ‘ " ‘ , ‘ , 


Appenpix D anp H. 3097—To Require Duplicate File of Takings to 
Legal Departments—Report Requested , s i 


Appenpix E anp H. 3098, anp S. 796—As to Admissibility of Assessed 
Valuations and Statements in Petitions for Abatement—Report Re- 
quested—Draft Act . ‘ 


AppeNDIXx F anp H. 3099—Relative to Interest—Report Requested 
Apprenprx G—As to Settlements—Report Requested . 
APPENDIX H. 


H. 364—For a right of way when part of a parcel is taken—Report 
Requested . ; . : - ‘ : : 


H. 365—For payment within 30 days if taking is adjacent to or in- 
cludes a dwelling—Report Requested 


H. 978—As to assessed value as evidence—Report Requested 
H. 1371—As to evictions—Report Requested 
H. 2325—Relative to sale of unused land taken—Report Requested . 


S. 263—To authorize purchase in road takings under G. L., Chapter 
82, Section 4—Report Requested—Draft Act . : ; 


APPENDICES 


Report of Administrative Committee on Business of District Courts, 
1956-57 


Report of the Judicial Council in 1950 on Comparative Negligence 
(referred to on pp. 22-23 of this report) . 


C Full Text of H. 2079 and H. 2072, as to Equity Jurisdiction in District 


Courts in Reach and Apply Cases (referred to and discussed on pp. 
43-46 of this report) . 5 ‘ ‘ 
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THE EMINENT DOMAIN BILLS 
(Referred by Resolves, Chapters 120, 129, 134 and 148) 


By the series of resolves referred to above, adopted at intervals 
between July and September, the subject matter of the report of 
the Special Commission on the Taking of Land by Eminent Domain 
(H. 2738), seven of the bills recommended by the Commission (in 
Appendices A, B, C, D, E, F, G) and seven other bills relating to 
the subject and numbered H. 364, 365, 978, 1371, 2325 and Senate 
263 and 796 were referred to the Council. 

As all the copies of the Special Commission’s report at the State 
House were exhausted the members of the Council were unable to 
examine the report and the bills therein proposed until after it was 
reprinted in full in the Massachusetts Law Quarterly for July 
(No. 2 of Vol. 42) which appeared late in the summer. 

Rarely is a legislative document on a subject of far-reaching 
importance circulated in print, while it is under preliminary dis- 
cussion, to so many members of the profession for their information 
and consideration. The reprint was prefaced by a request “for sug- 
gestions from anyone interested for the information of the Judicial 
Council.” 

Thereafter, the members of the Council received a memorandum 
in opposition to the proposals of the Special Commission—a memo- 
randum which had been submitted to the Ways and Means Commit- 
tee of the House prior to the reference to the Council. This was 
also printed in the Massachusetts Law Quarterly for October, pp. 
17-21 (Vol. 42, No. 3) also with a request for comment. Both the 
report of the Commission and the protest—were thus submitted to 
approximately 5,000 members of the bench and bar—with a request 
for comment and suggestion. Whether there is any indication of 
professional apathy in the lack of response to the report and protest 
thus circulated, we do not know, but the fact is interesting. 

We have considered both documents mentioned and the various 
bills referred to us and report as follows, rather briefly as the time 
available for a more detailed discussion in this report in addition 
to the twenty or more other matters discussed herein, has been 
somewhat limited by the circumstances which we have explained. 


1. APPENDIX A FOR AN EMINENT DOMAIN BOARD 
(Referred by Resolves, Chapter 129) 


This bill, as stated by the Commission (pp. 4-5), provides for 
“a seven-man commission with exclusive original jurisdiction” of 
all takings for any purpose by the Commonwealth or by any city 
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or town or other authorized body anywhere in the Commonwealth. 
The board is to be appointed by the Governor with the advice and 
consent of the Executive Council and “shall consist of five members 
of the bar and two laymen having a particular and specialized 
knowledge of real estate and real estate values” and appointed 
eventually (after staggered terms at the beginning) for seven year 
terms. Each member is to receive a salary of $15,000, the Chairman 
to receive an additional $500.00, and a clerk to be appointed by the 
board is to receive a salary of $10,000 making a total annual cost 
of $115,000 in salaries with the additional cost of operation, what- 
ever it might be. 

While appreciating the labors of the Special Commission, as our 
judgment has been requested by the legislature, we are obliged to 
state, respectfully, that we are not convinced, by the Commission’s 
report, of the advisability of creating such a board with the func- 
tions proposed. We are informed, on inquiry, that since the report 
of the Special Commission was filed a series of special sessions in 
one county after another, has broken the backlog of land-taking 
cases, so far as the court is concerned, with the cooperation of the 
Attorney General’s office and of the bar. Of all the land-taking 
cases few are tried to a jury. Most cases are settled. 

We are not convinced by the discussion of the Tennessee Valley 
Commission and its practice as a precedent for such a commission 
in Massachusetts. We do not therefore recommend the creation of 
the board suggested by the Commission in Appendix A of their 
report. 

We think the problems in Massachusetts can, and should, be 
approached more simply and gradually by experiment. If any 
commission should be needed later we think it should be a board of 
three (rather than seven) to be appointed by the Supreme Judicial 
Court and to consist of three qualified experienced men, including a 
lawyer, an experienced appraiser and an experienced real estate 
man to whom cases could be referred by the court after entry of a 
petition for a prima facie report of valuation. 

But, we do not, at present, recommend this step. 

We think the first fair, and we believe effective, experiment is to 
provide for a mandatory, formal, reasonable offer within a reason- 
able time (we suggest six months) after the taking is filed in the 
Registry of Deeds, and a mandatory pro tanto payment of the 
amount of the offer in order to stop interest on that amount, thus 
protecting taxpayers, and to enable the land owner, whose life, 
business and financial condition, may be seriously interferred with, 
to get some payment with reasonable promptness without waiving 
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his claim for more, if he wishes to submit his claim to a judge or 
jury. 

Section 39 of Chapter 79 of the General Laws, first provided for 
in 1833 in early railroad takings, now provides: 

“$ 39. Settlement and Tender—Whenever damages may be recovered under 
this chapter, the body politic or corporate liable for such damages may after 
the right to such damages has become vested effect such settlement of the 
damages with the person entitled thereto as it may deem to be for its best 
interests, and it may as one of the terms of the settlement of a claim for dam- 
ages growing out of the proceedings in respect of which betterments have been 
or are to be assessed agree in writing with the owner of the land assessed to 
assume such betterments. Such body politic or corporate may after the right 
to such damages has become vested offer in writing to pay to the person en- 
titled to receive the same the amount which it is willing to pay in settlement 
thereof, with interest thereon, together with taxable costs if a petition for 
the assessment of such damages is pending. If an award of damages has pre- 
viously been made, the offer shall not be of a less amount than such award. 
Acceptance thereof may be either in full satisfaction of all damages so sus- 
tained, or as a payment pro tanto without prejudice to any right to have the 
remainder thereof assessed by the appropriate tribunal. After notice of such 
offer, made as aforesaid, or payment of the amount thereof, no interest shall 
be recovered, except upon such amount of damages as shall, upon final ad- 
judication, be in excess of the amount of said offer; provided, that all taxable 
costs accruing subsequently to said offer shall be recoverable by the petitioner 
in all cases, except as provided in section thirty-eight.” 


This Section was amended by Chapter 242 of 1955 by adding the 
following sentence: 

“In the event that a payment pro tanto shall prove to be in excess of dam- 
ages subsequently assessed by an appropriate tribunal, the petitioner shall be 
ordered by a proper decree to refund to the body politic or corporate an 
amount equal to the difference between the payment pro tanto and the verdict 
of the appropriate tribunal, plus costs and interest at the rate of four per cent 
per annum from the date as of which damages were assessed.” 

In proposing a mandatory requirement of an offer and pro tanto 
payment, we realize that in dealing with many land takings a 
reasonable time is needed by the taking authority to examine 
title, to examine the land in many cases, to consider the various 
factors bearing on valuation and other matters of detail in ad- 
ministration before a considered offer and payment can be made. 
After inquiry we think that the period of six months will be reason- 
able for this purpose and we recommend the following: 


DRAFT ACT 


Section 39 of Chapter 79 of the General Laws as amended by Chapter 242 
of the Acts of 1955, is hereby amended by striking out the second sentence 
thereof [as reprinted above] and substituting therefor the following:— 
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Such body politic or corporate, may and, after the right to such damages 
has become vested, shall make in writing a formal offer of a reasonable amount 
which it is willing to pay in settlement, with interest thereon, together with 
taxable costs if a petition for the assessment of such damages is pending, and 
notify the person entitled to receive the same by registered mail that he may 
collect it forthwith, as a payment pro tanto; the notice of such offer shall explain 
that such offer may be accepted and the amount collected without waiver or 
surrender of the right to claim a larger sum by proceeding before an appropriate 
tribunal. The offer and notice shall also explain, as provided in this section, the 
liability of the petitioner to repay with interest the amount if any of such 
pro tanto payment in excess of the damages awarded by such appropriate 
tribunal. 


APPENDIX B. 


DAMAGES FROM PUBLICITY AND 
CHANGES OF DATE OF VALUATION 
(Referred by Resolves, Chapter 129) 


This reads (see report pp. 24-25). 
An ACT PROVIDING FOR THE ADMISSIBILITY OF CERTAIN EVIDENCE IN EMINENT 
DOMAIN PROCEEDINGS RELATIVE TO PUBLICITY. 

Chapter 79 of the General Laws is hereby amended by striking out section 
12, as most recently amended by section 1 of chapter 634 of the acts of 1953, 
and inserting in place thereof the following section:— 

Section 12. The damages for property taken under this chapter shall be fixed 
at the value thereof before the taking, except that a landowner may introduce 
evidence to show a vote of the taking authority indicating its probable intention 
to take his property, in which event he may in the discretion of the court or of 
a member or members of the eminent domain board, as the case may be, have 
the right to have the value fixed as of the period immediately preceding such 
vote concerning the proposed taking, and also the net provable income lost in 
the period between such vote and the date of the actual taking, and in case only 
part of a parcel of land is taken there shall be included damages for all injury 
to the part not taken caused by the taking or by the public improvement for 
which the taking is made; and there shall be deducted the benefit accruing to 
the part not taken unless it was stated in the order of taking that betterments 
were to be assessed. In determining the damages to a parcel of land injured 
when no part of it has been taken, regard shall be had only to such injury as is 
special and peculiar to such parcel, and there shall be deducted the benefit 
accruing to such parcel, unless it was stated in the order of taking, or if there 
was no taking in the order for the establishment, construction, alteration, re- 
pair or discontinuance of the public improvement which caused the injury, that 
betterments were to be assessed. Whenever the title or interest taken is such 
that the property will be exempt from taxation so long as it is held and used 
for the purposes for which it is taken, the damages for the taking shall include 
an amount separately determined and stated which shall be estimated to be 
equal to that portion of the tax assessed upon the property in the year it is 
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taken which, if the tax were apportioned pro rata according to the number of 
days in such year, would be allocable to the days ensuing after the taking. 


This bill does not “strike out” anything but simply inserts the 
words (in italics). 
The commission introduces the bill on pages 12 to 13 of the report. 

“5. Add a statute providing for the following: 

(a) That in cases where the landowner can show a vote by the taking au- 
thority of its probable intention to take his property, the landowner shall have 
the right to introduce evidence and have his value fixed as of the period im- 
mediately preceding such vote concerning the proposed taking. 

(The Commission considered providing for the inclusion, as an element of 
damage, the net provable income lost in the period between such vote and the 
date of actual taking, but the majority were of the opinion that no practicable 
provision could be made therefor without opening the door to speculative 
damages.) 

Reasons : 

Property is now valued as of the date of taking, yet there is frequently a long 
period of publicity before a taking. As a result, tenants move and value of the 
property decreases solely because of the threatened taking. It is a loss that the 
property owner suffers because of the taking, and he ought to be able to fix his 
value in its true sense before the unfavorable publicity arose, and he also ought 
to be compensated for the loss of income due to vacancies between the time 
of the publicity and the actual taking. Neither is compensable at the present 
time.” 


By the words in lines 7 and 8, the bill is geared to the eminent 
domain board proposed in Appendix A (already discussed). Omit- 
ting those words, the proposal seems to raise a serious problem, sug- 
gested by the Commission in its reference to “speculative damages.” 
In the protest already referred to against the Commission’s report 
(printed in the Massachusetts Law Quarterly for October, p. 20) the 
comment on this bill is: 

“As this act is framed, it would be possible for a landowner to summon the 
taking authority and have it testify as to its deliberations concerning possible 
takings. Certainly in every instance where a petition is brought and tried the 
petitioner would always endeavor to show a larger value than at the time of 
the taking and in so doing would require the taking authority to testify re- 
garding this aspect of the taking. This would be enormously burdensome on 


the taking authority as it would put to expense and loss of many hours of 
constructive work.” 


Aside from that aspect of the bill, we are not convinced that it 
would be wise to shift the date of valuation from the taking to the 
date of an uncertain probability. The “net provable income lost” 
might be less speculative than a change in the date of valuation. 
We are not convinced of the advisability of the proposed attempt 
at statutory regulation and do not recommend the bill. 
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APPENDIX C AND H. 3096 


REJECTION OF APPRAISERS 
(Referred by Resolves, Chapter 120) 


These two identical bills provide: 
AN ACT PROVIDING FOR THE REJECTION OF CERTAIN APPRAISERS BY LEGAL DEPART- 
MENTS REQUIRED TO DEFEND EMINENT DOMAIN PROCEEDINGS. 

Chapter 79 of the General Laws is hereby amended by inserting after section 
14 the following section: — 

Section 14A. The legal department of any agency required to defend a pe- 
tition filed for the assessment of damages for the taking of real estate may for 
just cause reject the services of a contract appraiser employed by the taking 
authority and may employ an appraiser of its own choosing and charge the 
expenses thereof to the taking authority. 


We do not recommend the bill as drawn. 


This seems an administrative matter. The reason for the rec- 
ommendation is stated by the commission (p. 12) as follows:— 
“There are many instances where incompetent appraisers or competent men 
who make poor witnesses are selected by the taking authority. Without the 
power given by this change the legal department has to use men it would not 
otherwise have as witnesses, and it reacts to the detriment of the taxpayer, who 
has to pay for the taking.” 


We have no doubt that such instances occur on both sides of 
eminent domain cases. The fact of “incompetent appraisers” or 
“competent men who make poor witnesses” was emphasized in the 
discussion at the Lawyers’ Institute in Plymouth last June (see 
M. L. Q. for July 1957, p. 10), but we are not convinced that a 
wholesale statute such as that suggested, is a sound way to meet 
them. The primary responsibility is on the taking authority and 
we think it should remain there. It is, of course, the function of the 
lawyer for the taking authority to advise his client about such mat- 
ters—and to advise with emphasis—as it is the function of the law- 
yer for an individual client. If the authority will not follow his ad- 
vice, it is their responsibility, but to shift the primary responsibility 
by statute does not seem to us wise. 

Perhaps, a circular letter of persuasive advice about wiser practice 
as to appraisers in and out of court, from the office of the Attorney 
General to all local taking authorities might accomplish more with 
less chance of creating strained relations between the local officials. 
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APPENDIX D AND H. 3097 


DUPLICATE FILES 
(Referred by Resolves, Chapter 120) 
The two identical bills provide: 


AN ACT REQUIRING A TAKING AUTHORITY TO FURNISH A COMPLETE DUPLICATE FILE 
OF TAKINGS BY EMINENT DOMAIN TO CERTAIN LEGAL DEPARTMENTS. 

Chapter 79 of the General Laws is hereby amended by inserting after section 
16 the following section:— 

Section 16A. The taking authority shall furnish to the legal department 
handling the taking as soon as reasonably possible a duplicate complete file of 
the proceedings of such taking, but in no event shall such file be furnished later 
than fourteen days after a petition for the assessment of damages under section 
fourteen has been filed. 

We do not recommend the bill as drawn. This is an administrative 
matter. 


The commission stated the reason for recommending it as fol- 
lows :— 

“In many instances the legal departments having to defend pe- 
titions for land damages are hampered and delayed through a fail- 
ure to secure a complete file with which to negotiate a settlement or 
prepare for trial.” 

We assume that it is the legal duty of any competent “taking au- 
thority” as a matter of common sense to furnish its legal depart- 
ment with complete information “as soon as reasonably possible” 
without any special statutory mandate, such as that in lines 3 to 6. 
While it should be unnecessary to put those lines in the statute book, 
it may be advisable as a specific order to guard against negligence of 
a “taking authority” or its agents, but to add the order (in lines 6 
to 8) not to furnish the information later than fourteen days after 
the filing of a petition seems to us a standing invitation to negli- 
gence of dilatory officials to wait until the end of the fourteen days. 
We think the information should be furnished as the commission 
suggested on page 13 “after the taking,” but without waiting for the 
filing of a petition. Settlements are often made without the filing of 
a petition. It would seem to be the legal duty of a legal department 
to advise the taking authority with persistent emphasis of the need 
of prompt information as a public duty to the taxpayers. 

If the legislature considers the mandate advisable we think it 
should stop with the word “taking” in line 3, omitting the rest of 
lines 6 to 8. 
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APPENDIX E, H. 3098 AND S. 796 


ASSESSED VALUATIONS AND STATEMENTS IN 
PETITIONS FOR ABATEMENT AS EVIDENCE 


(Referred by Resolves, Chapter 148) 


H. 3098 provides: 


Chapter 79 of the General Laws is hereby amended by striking out section 35, 
as appearing in the Tercentenary Edition, and inserting in place thereof the 
following section :— 

Section 35. The valuation made by the assessors of a city or town for the 
purpose of taxation or statements in an application for abatement of taxes 
signed by a petitioner shall not be admissible as evidence of the fair market 
value of the real estate by any party to a suit for the taking of or injury to real 
estate by the commonwealth or any political subdivision thereof under au- 
thority of law. 


The Commission’s reasons in support of the bill appear on pages 
10-12 of the report. The bill contains two separate provisions. 


1. Torepeal the Section 35 of Chapter 79 which now provides: 

Section 35. Evidence of Assessed Value of Land Taken or Injured—The val- 
uation made by the assessors of a town for the purposes of taxation for the three 
years next preceding the date of the taking of or injury to real estate by the 
commonwealth or by a county, city, town or district under authority of law 
may, in proceedings, brought under section fourteen to recover the damages to 
such real estate, the whole or part of which is so taken or injured, be introduced 
as evidence of the fair market value of the real estate by any party to the suit; 
provided, however, that if the valuation of any one year is so introduced, the 
valuations of all three years shall be introduced in evidence. 


2. To provide that “statements in an application for abatement 
of taxes signed by a petitioner shall not be admissible as evidence of 
the fair market value.” 


As to the first part of this bill we agree with the Commission that 
Section 35 should be repealed. With the varied assessment prac- 
tices such assessments are misleading as evidence. In the 26th re- 
port in 1950 (reprinted in 35 M. L. Q. December, 1950) the Judicial 
Council discussed assessed valuations at some length, the history 
of the statute and the law in other states (pp. 19-23) and recom- 
mended the repeal of Section 35. 


The second proposal—to exclude statements in an application for 
abatement of taxes—seems to us very different and we, respectfully, 
disagree with it. We see no reason why it should differ from any 
other sworn statement against interest in the field of evidence. We 
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do not, therefore, recommend H. 3098 or S. 796* but do recommend 
the following: 


DRAFT ACT 
Section 35 of Chapter 79 of the General Laws is hereby repealed. 





APPENDIX F AND H. 3099 


AS TO PAYMENT OF INTEREST 
(Referred by Resolves, Chapter 120) 


These two identical bills provide: 


Chapter 79 of the General Laws is hereby amended by striking out section 37, 
as most recently amended by chapter 641 of the acts of 1956, and inserting in 
place thereof the following section:— 


Section 37. Damages under this chapter shall bear interest at the rate of four 
per cent per annum from the date as of which they are assessed until paid, ex- 
cept as herein otherwise provided, and such interest shall in a case tried by jury 
be computed by the court and added to the jury’s verdict; but an award shall 
not bear interest after it is payable unless the body politic or corporate liable 
therefor fails upon demand to pay the same to the person entitled thereto; 
provided, that in any case where a settlement has been made or judgment has 
been entered additional interest at the rate of six per cent shall be paid by the 
taking authority from the date of such settlement or judgment until the check 
in payment thereof is issued. 


The Commission said: 


“At present there is an unconscionable delay of eight weeks be- 
tween the time a case is settled or a judgment issued and the time 
it is paid. The only way to cut departmental red tape is to hold 
the taking authority responsible for the interest that the property 
owner loses by not being paid promptly.” 

We do not recommend the bill as drawn. 

The bill does not “strike out” anything. Section 37 as amended 
by Chapter 641 of the acts of 1956 is copied to the middle of line 12. 
The bill would simply add the proviso in lines 12 to 16 increasing 
the interest to six percent from the date of a settlement or entry of 
judgment until the “check in payment is issued.” 

This raises an administrative question. Various steps must be 
taken before a check is actually “issued”; payments by the Com- 


* S. 796 would exclude assessed valuations and, as to statements in applications for abatement, 
would provide that “No statement in an application for the abatement of a tax on real estate shall 
be admissible in evidence in any such proceeding except in cases where the taking of or injury 
to such real estate is by the city or town to whose assessors such application for abatement is 
made,” 
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monwealth have to go through the Comptroller’s office and the 
Executive Council and, in case of local takings, similar administra- 
tive processes. While we sympathize with the suggestion of increas- 
ing interest to stimulate prompt payments and discourage unnec- 
essary delay, we think a reasonable period (of say 30 days) for 
administrative routine should be allowed before the increase in 
interest begins. 





APPENDIX G—AS TO SETTLEMENTS 
(Referred by Resolves, Chapter 129) 
The bill reads: 


Chapter 79 of the General Laws is hereby amended by inserting after section 
39 the following section :— 

Section 839A. No settlement for property taken by eminent domain shall be 
made by the taking authority, or the legal department representing such au- 
thority, for an amount in excess of twenty percent above a final appraisal or 
panel figure, if any, without the approval of a justice of the superior court or a 
member of the eminent domain board, as the case may be. 


We do not recommend the bill. 


It is geared to the proposed eminent domain board in Appendix 
A and also to the proposal in Appendix C, both of which we have 
discussed. We refer to our recommendation for a mandatory rea- 
sonable offer and mandatory pro tanto payment within six months 
of the filing of the taking. 





APPENDIX H 


This bill was not referred to the Council by any Resolve, but was 
reported favorably by the Judiciary Committee and rejected. As 
copies of the report of the Commission were exhausted, and as we 
have received a letter from the Attorney General’s office stating that 
the Department of Public Works considers the matter important, 
we think that we should call attention to it for convenient reference. 


The bill reads: 


An AcT AUTHORIZING AGENTS AND EMPLOYEES OF THE DEPARTMENT OF PUBLIC 
WORKS TO ENTER UPON PRIVATE PROPERTY FOR THE PURPOSE OF MAKING SURVEYS, 
SOUNDINGS AND DRILLINGS. 


Chapter 81 of the General Laws is hereby amended by inserting after section 
7E the following section :— 
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Section 7F. Whenever the department deems it necessary to make surveys, 
soundings, drillings or examinations to obtain information for, or to expedite, 
the construction of state highways or other projects under its jurisdiction, and 
whenever any person denies the department, its authorized agents or em- 
ployees, permission to enter upon private land, not including buildings, for 
such purposes, the department may take by eminent domain such rights in land 
as may be necessary for such purposes. Any person whose property has been 
taken or injured by any action of said department under authority of this sec- 
tion may recover damages therefor as he may be entitled thereto. 





H. 364 AS TO A RIGHT OF WAY 
(Referred by Resolves, Chapter 134) 


This bill provides: 
Chapter 79 of the General Laws is hereby amended by inserting after section 
12 the following section :— 


Section 12A. When only part of a parcel of land is taken, a right of way to 
the land not taken shall be provided over the land which is taken. 


We do not recommend it. It might seriously interfere with the 
purpose of a taking. Any loss of access would, presumably, be con- 
sidered and covered in damages awarded or in a settlement under 
section 12 as it is. 





H. 365 FOR PROMPT PAYMENT OF 
ASSESSED VALUE AS PART OF DAMAGES 
(Referred by Resolves, Chapter 134) 


This bill reads: 


Chapter 79 of the General Laws is hereby amended by inserting after section 
6 the following section :— 

Section 6A. When a taking is made of land which is adjacent to or includes 
a dwelling occupied by the owner thereof, the board by whom the taking is 
made shall within thirty days of the date of such taking pay to such owner an 
amount equal to the assessed value of the property taken. No provision of this 
section shall be construed as affecting the right of any person to collect the 
full amount of damage incurred as the result of such a taking. 


We do not recommend this bill. 


A mandatory requirement of payment in 30 days in all cases 
would be too short for practical administration and “assessed value” 
is not a sound measure of value as we have stated in the discussion 
of H. 3098 at p. 78 of this report. 
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H. 978 RELATIVE TO ADMISSIBILITY OF 
ASSESSED VALUATIONS AS EVIDENCE 
(Referred by Resolves, Chapter 134) 


This bill provides: 

Chapter 79 of the General Laws is hereby amended by striking out section 35, 
as appearing in the Tercentenary Edition, and inserting in place thereof the 
following section :— 

Section 35. The valuation made by the assessors of a town for the purposes 
of taxation for the three years next preceding the date of the taking of or in- 
jury to real estate by the commonwealth or by a county, city, town, district, 
authority, or other public instrumentality under authority of law, may, in pro- 
ceedings, brought under section fourteen to recover the damages to such real 
estate, the whole or part of which is so taken or injured, be introduced as evi- 
dence of the fair market value of the real estate by any party to the suit; pro- 
vided, however, that if the valuation of any one year is so introduced, the 
valuations of all three years shall be introduced in evidence. 


We do not recommend the bill. It does not “strike out” Section 35 
but simply copies it with the insertion of the words above in italics. 
The bill is contrary to the Commission report and H. 3098, already 
discussed in this report (pp. 78-79). 

We have already recommended the repeal of Section 35 for rea- 
sons stated on p. 78. 


H. 1371 TO AVOID HARDSHIP IN 
TAKINGS OF PROPERTY OCCUPIED 
FOR RESIDENTIAL PURPOSES 
(Referred by Resolves, Chapter 134) 


The bill provides: 

Section 1. Chapter 79 of the General Laws is hereby amended by inserting 
after section 5B, inserted by chapter 532 of the acts of 1950, the following 
section :— 





Section 5C. In cases of takings by eminent domain by the commonwealth, 
its subdivisions, or any authority or corporation authorized by the common- 
wealth to make takings by eminent domain, no person shall be evicted from 
property used for residential purposes until the department, subdivision, au- 
thority or corporation making the taking shall have had an independent ap- 
praisal made thereof and offered to pay such appraised value to the owner, 
which offer shall be accepted or refused within fourteen days. Failure to accept 
or refuse after proper notice shall be deemed refusal. 

Section 2. If said offer, as determined in section one of this act, is accepted, 
the occupant shall vacate the premises upon payment of the price agreed. 


We do not recommend the bill. 
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Unnecessary hardship by premature evictions should be avoided 
as much as practicable in the interest of fairness in these difficult 
days, but to make a mandatory rule such as is suggested in this bill 
and on the conditions specified, would be inadvisable in our opinion. 

We think that our recommendations for a reasonable mandatory 
offer and pro tanto payment within six months from the recording 
of the taking to be accepted and collected without waiver of a claim 
for more, covers the subject matter of this bill as far as seems ad- 
visable in a statute. 





H. 2325 RELATIVE TO SALE OF UNUSED LAND 
(Referred by Resolves, Chapter 134) 
The bill provides: 


Notwithstanding any law to the contrary, any land taken by the common- 
wealth, by any county, city or town, or by the housing authority of any city or 
town or any agency created by the legislature and not used for the purpose for 
which it was taken, shall be disposed of only by a duly advertised public 
auction. No private use of said land shal! be permitted by lease or license. 


We do not recommend the bill. 


This is an administrative matter for the responsible judgment of 
the taking authority like the extent of the original taking. Manda- 
tory anticipatory judgment by wholesale in such a matter does not 
seem to us sound practice. 





SENATE NO. 263 


A Bit “AUTHORIZING THE ACQUISITION OF LAND BY PURCHASE OR OTHERWISE 
WHEN NECESSARY IN LAYING OUT, ALTERING OR RELOCATING A TOWN WAY OR 
PRIVATE WAY.” 


The first sentence of section 24 of chapter 82 of the General Laws, as ap- 
pearing in the Tercentenary Edition, is hereby amended by inserting after 
the word “town,” the second time it appears in line 6, the following words:— 
acquire such land by purchase or otherwise, or—so as to read as follows:— 
If it is necessary to acquire land for the purposes of a town way or private way 
which is laid out, altered or relocated by the selectmen, road commissioners or 
other officers of a town under this chapter, such officers shall within thirty days 
after the termination of the town meeting at which the laying out, alteration 
or relocation of such town way or private way is accepted by the town, acquire 
such land by purchase or otherwise, or adopt an order for the taking of such 
land by eminent domain under chapter seventy-nine or institute proceedings 
for such taking under chapter eighty A. 
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We understand from the petitioner, a town counsel of experience, 
that the purpose of this bill is to adjust the Section 24 of chapter 82 
to Section 14 of chapter 40. That Section 14 provides that an ap- 
propriation for a purchase or taking “not otherwise authorized or 
directed by Statute” requires a two-thirds vote of the town. In 
Burnham v. Beverly, 309 Mass. 388 at p. 392 the Court has stated 
that the power to take and the power to purchase are distinct and 
separate powers. Section 24 of chapter 82 “authorizes and directs” 
a “taking” within 30 days which is, therefore, not governed by the 
requirement of a two-thirds vote of the town in Section 14 of chap- 
ter 40. The proposed insertion of the words printed in italics Sen- 
ate 263 would simply bring the distinct power of “purchase” within 
Section 24. 

We see no objection. Settlements can be, and are, made after a 
taking. Purchase without a taking is simply a form of settlement 
without formality. If the land can be acquired by purchase within 
30 days without the formality of a taking we see no reason for not 
authorizing it. We, therefore, recommend as a 


DRAFT ACT 
Senate 263 as drawn and printed above. 





STATISTICAL INFORMATION AS TO THE BUSINESS 
OF THE VARIOUS COURTS 


Chapter 707 of 1956 created the office of Executive Secretary to 
the Supreme Judicial Court and provided that the statistics of 
business should be collected by him. Such information, therefore, 
will appear in his report (Public Document No. 166), and to avoid 
expense of printing will not be duplicated in this report, with one 
exception. The Administrative Committee of the District Courts 
issues semi-annual circular letters to the justices, clerks and proba- 
tion officers of the 72 District Courts (other than the Municipal 
Court of the City of Boston). The substance of these letters have 
generally been reprinted as an appendix to our reports. The cir- 
cular of July 1st, 1957 was reprinted in the Massachusetts Law 
Quarterly for July, 1957 for the information of the bar as to the di- 
rectives of the Committee under the “full time” judges act of 1956 
(c.738). In view of the constant discussions of these courts we 
reprint, in Appendix A, the statistical table and the comments of 
the Committee on the work of these courts in order that their busi- 
ness and the works of the Committee may be more generally un- 
derstood. 
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THE INDEX OF THE REPORTS AND LIST OF 191 
STATUTES PASSED AFTER RECOMMENDATION OF 
THE JUDICATURE COMMISSION AND OF THE 
JUDICIAL COUNCIL—1919-1957 


For the convenience of the legislature and the courts and prac- 
tising lawyers we call attention to the fact that annexed to the 27th 
report, in 1951, was an alphabetical, and chronological, index to 
the contents of these reports since 1919, with an introductory 
statement, and also an index of the circular letters of the Adminis- 
trative Committee of the District Courts. 

Preceding the index is an annotated list of about 150 statutes 
passed after recommendation of the Judicature Commission and of 
the Judicial Council since 1919, with references to the reports where 
the reasons for each statute may be found. 

This list of statutes brought down to 1954 numbered 177 with 
references was reprinted for convenient reference for the bench and 
bar in the Massachusetts Law Quarterly for February 1955, Vol. 
40, No. 1. References to five more statutes passed in 1955 will be 
found beginning on p. 5 of the 31st report, five more in 1956 on p. 
6 of the 32nd report, and 4 more on pp. 4-5 of this report, bringing 
the total up to 191. 

The various reports also contain the reasons for all negative re- 
ports on bills referred to the Council with request for report. 


FRANK J. DONAHUE, Chairman 
FREDERIC J. MULDOON, Vice-Chairman 
STANLEY E. QUA 

JOHN E. FENTON 

JOHN C. LEGGAT 

ELIJAH ADLOW 

KENNETH L. NASH 

CHARLES W. BARTLETT 

LIVINGSTON HALL 

EDWARD O. GOURDIN 
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APPENDIX A. 
(The Circular of July 1st, 1957 was reprinted in 42 M.L.Q. No. 2, July, 1957) 


ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 
Circular Letter of December 1, 1957 


To THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE District Courts: 
December 1, 1957 


Together with this letter is enclosed the statistical report of the work of the 
District Courts for the period from July 1, 1956 through June 30, 1957. The 
five year comparable figures are: 


1952 1953 1954 1955 1956 
to to to to to 
1953 1954 1955 1956 1957 
Civil Writs Entered 54,871 57,109 63,798 73,868 75,993 
Tried 8,732 8,170 7,957 
Contract 31,104 31,016 32,132 35,642 36,686 
Tried 2,355 2,253 2,399 
Motor Vehicle Tort 14,358 14,612 20,104 26,276 27,630 
Tried 2,259 2,150 2,077 
Other Tort 2,137 2,226 2,095 2,233 2,153 
Tried 305 328 291 
Summary Process 
(Ejectment) 6,572 8,476 8,072 8,542 8,326 
Tried 3,578 3,229 2,971 
All Other Cases 700 779 1,395 1,175 1,177 
Tried 235 210 230 
Removals to S. C. 4,321 3,998 9,248 13,569 14,409 
Removal of Motor Vehicle 
Torts to 8. C. 2,641 2,599 7,756 11,965 12,921 
Rep. to Appellate Div. 66 86 92 99 97 
Appealed to Supreme 
Judicial Court 11 6 11 13 15 
Supplementary Process 18,738 20,013 20,927 21,953 24,251 
Small Claims 58,051 73,182 70,877 68,153 68,546 
Criminal Cases Begun 194,324 202,334 202,126 201,730 223,760 
Criminal Appeals 3,602 3,713 4,057 3,940 4,038 
Drunkenness 54,859 53,100 52,917 51,517 52,673 


Automobile Cases (Total) 96,367 103,825 103,374 104,784 119,162 


Op. Under Inf. Int. 
Liquor 5,518 5,566 5,767 5,948 6,351 
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1952 1953 1954 1955 1956 
to to to to to 
1953 1954 1955 1956 1957 
Int. Liquor Cases 287 315 257 231 309 
Juvenile Cases 
Under 17 Years 6,200 6,676 6,934 8,169 9,204 


Drunkenness Releases 27,609 26,885 26,066 24,886 26,060 
Net Number Brought 


Before Court 27,241 26,215 26,901 26,631 26,790 
Neglected Children 615 593 547 700 733 
Inquests 45 39 38 26 27 
Parking Tickets 

Returned 502,733 582,131 641,021 751,606 817,488 
Number of Insane 
Commitments 5,763 5,761 5,763 5,745 5,880 


Untrorm ReciprocaL ENFORCEMENT OF Support, CHAPTER 273A 


July 1—June 30 


1955-56 1956-57 
Number of Cases Initiated 840 826 
Number of Cases Received (Other States) 351 345 
Amount of Money Collected $318,407.29 $601,370.86 


There were over two thousand additional civil entries, of which number over 
one thousand were contract actions. Total entries were 75,993, the largest number 
since 1940-1941. There were entered 27,630 motor vehicle tort cases, of which 
14,709 were allowed to remain in the courts. Percentage-wise, this is over 53% 
and shows no substantial change from the 54% that remained in the courts the 
preceding reportable year. The contract entries noted above is the largest num- 
ber since 1933. The total number of cases that were actually tried continued 
their downward trend to 7,957 from 8,170, and is reflected in the downward per- 
centage of all cases tried out of all entries less removals from 13.54% to 12.92%. 
Once more it should be pointed out that these figures do not include small claims 
entries of 68,546, supplementary process of 24,251, or summary process of 8,326, 
and most of these cases are actually heard by the court. Both small claims cases 
and supplementary process showed a gain for the year, the former of about 400 
and the latter 2,300. There were 97 cases reported to the Appellate Divisions, of 
which but 15 were appealed to the Supreme Judicial Court. 

The number of criminal cases begun mounted to 223,760, an increase of over 
22,000 in one year to the highest figure ever recorded since statistics were com- 
piled by the first Administrative Committee in 1923-1924, over thirty-three years 
ago. Despite this very substantial increase, the number of appeals taken showed 
no marked change of about 4,000 and reduced to percentages shows roughly 1.8% 
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appeals. Releases for drunkenness were given to about one-half the number of 
those arrested, and shows no marked change from the previous report. This year 
shows another increase in the offense of operating under the influence of intoxi- 
cating liquor to another all time high of 6,351. Compared to the number of per- 
sons now operating, it may be no greater on a percentage basis than formerly, 
but it is far too great a number. There were 119,162 automobile cases entered, 
which also establishes a new ceiling for this class of offense. 

Intoxicating liquor cases—selling illegally, keeping and exposing for sale, ete — 
pointed upward for the first time in several years to 309, which is 78 more than 
in the last report. 

Last year we said: “Unfortunately, there has been a striking increase in the 
number of juveniles brought before the courts, continuing a trend of the past 
several years to the highest figure ever recorded—8,169.” This year the total is 
9,204. One court, the Worcester Central, had 765, and we have to lock back to 
1928-1929 to find this number exceeded by another court which had 800 in that 
year. Except in this instance, at no time since these figures have been compiled 
has one court had as many as Worcester did this year. 

The cases of neglected children brought before the courts climbed from 547 
two years ago and 700 a year ago to 733 this year. One more inquest was held 
this year than last—27. 

The number of insane commitments was 5,880, an increase of 135 over the last 
report. Worcester had the greatest number of commitments, 974, with Westboro 
second having 892, followed by Salem with 633 and Waltham with 613. Others 
with more than 150 are Northampton 345, Wrentham 305, Springfield 260, Gard- 
ner 241, Taunton 231, Dedham 195, and New Bedford 170. Many of these com- 
mitments are made after hearings have been held at the hospitals, and most re- 
sult in prolonged judicial commitments. The judges have to travel some distance 
in many of these cases in going to the hospitals. Consideration is given in these 
instances by providing such courts with extra simultaneous sessions because of 
this work. 

Parking tickets returned to the courts continued to gain in number, reaching 
817,488 this year. As pointed out previously, this continual growth means addi- 
tional clerical assistance to keep pace with the work entailed. 

During the two complete reportable years that the District Courts have ad- 
ministered the Uniform Reciprocal Enforcement of Support Act, General Laws 
(Ter. Ed.), Chapter 273A, a total of $919,778.15 has been collected. $318,407.29 
in our last report from a total of 1,191 cases and this year $601,370.86 when an 
additional 1,171 cases were dealt with. Each year a more satisfactory result has 
been attained from the enforcement of the Act. Perhaps this figure will pass the 
$1,000,000.00 mark in the near future. 


The statistics reveal the number of people who annually have business in the 
District Courts and should impress the judges with the responsibilities resting 
upon them in the proper and dignified administration of their duties. It may be 
that most people gain their impression of our judicial system from their experi- 
ence with the District Courts. We should be sure it is a satisfactory one. 


Over one million people were in direct contact with the court during the year. 
All civil entries, including small claims, summary and supplementary process, total 
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177,116. 223,760 criminal cases were dealt with. There were 817,488 parking 
tickets returned to the court. These three figures total 1,218,364 and do not in- 
clude 9,204 juvenile cases, 5,880 insane commitments—each of which are time- 
consuming and call for patient, careful treatment. In these totals we do not in- 
clude the defendants in the 177,116 civil entries, nor witnesses in any case; none 
of the police and enforcement agencies nor any of the social service organizations 
who are concerned with hearings and dispositions. The number has shown steady 
upward progress. 

A list of 1957 statutes likely to come before the District Courts, with helpful 
notes and summaries of recent decisions are inserted here and a discussion by 
Judge Eno of practice before Appellate Divisions. 

The letter then continues as follows: 


Starr Jupce Apvocate — Fort DEvENs 


We have received from the office of the Staff Judge Advocate, Headquarters 
Fort Devens, a communication bearing the following information which may prove 
of assistance in dealing with military personnel: 


“It is the policy of the Commanding General, Fort Devens, who exercises court- 
martial jurisdiction over military personnel in the six New England States that 
military personnel will not normally be tried by courts-martial for acts or omis- 
sions for which they have been tried in the State courts. In this connection it is 
significant that from 1 January 1957 to, and including, 30 June 1957, a period 
which antedated the adoption of this policy, that of over 300 soldiers tried in the 
several State courts of New England, but 22 were subsequently tried by courts- 
martial for the same acts for which they had been tried by the State courts. John 
W. Lynch, Lt. Col. JAGC, Staff Judge Advocate.” 


THE ReorGANIZATION Act — So-called 
Acts 1956, Chapter 738 provides in Section 2 as follows: 


“Whenever a justice of a district court in one county, who is required to de- 
vote his full time to his duties, shall sit by assignment of the administrative 
committee in a district court in another county, such other county shall reim- 
burse the first county on a pro rata basis for the salary of such justice for the 
time that he sits in such other county, and for his expenses thereby incurred. 
and in Section 7: 


“that the full-time district court justices shall quarterly receive from their 
respective counties, upon the certificate of the administrative committee, the 
amount of the expense incurred by them in the discharge of their duties assigned 
to them outside their own courts.” 

The first quarter ended on October 1 and in order to assemble the necessary 
figures each full time judge should on or about January 1, 1958 forward in tripli- 
cate to the Chairman of the Administrative Committee for certification the 
amount of his expenses and on each quarter thereafter; and each clerk should 
forward to the Chairman monthly the name and date of each full time judge who 
sat in that court during the preceding month. 
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REQUIREMENT No. 5 


On and after the effective date hereof, no Special Justice shall be assigned to 
hear or try a motor tort case if he shall be directly or indirectly retained, em- 
ployed or practise as an attorney in motor tort cases. 

This requirement was repealed on September 11, 1957. 


REQUIREMENT No. 17 
As Revisep Errective OcToser 1, 1954 


On and after the effective date hereof, no justice of a District Court other 
than the Municipal Court of the City of Boston shall practice in motor vehicle 
tort cases, so-called. 

The committee has been requested to repeal this requirement because the 
judges of the part time courts urge that they no longer hear any civil cases and 
that the reason for its restriction has disappeared. For the present, so long as 
some of the judges of these courts are called for service on the Superior Court 
dealing with motor tort cases the reason for the requirement seems apparent. 
We do not reach the question whether it should be repealed in making this state- 
ment. 


Rute GOVERNING REPORTING COLLECTIONS 
UNpbeER GENERAL Laws, CHAPTER 273A 


The probation officer to whom orders for payment are made under the pro- 
visions of G. L., Chapter 273A, inserted by Chapter 556 of the Acts of 1954, 
shall, on the first of each month, report to the justice of the court in detail the 
amount of money received under the provisions of this chapter and the dis- 
bursement of the same, giving the names of the parties to whom the payments 
were due and the dates of the receipt and disbursement of each payment. 

This rule is repeated because we learn it has not been complied with by all 
probation departments. 

Kindly note. 

SIMULTANEOUS SEssIONS 


The number of simultaneous sessions allotted to each court for 1958 will be 
prepared and forwarded seasonably. 

Judge Leo H. Leary, who had given noteworthy service as a member of the 
Committee, resigned on March 1, 1957. His tenure was characterized by his 
devoted attention to the problems confronting the Committee. His patience, 
wise counsel and judicial understanding has marked the years of his service. We 
are fortunate that his talents are still available to us. The Honorable Daniel W. 
Casey, Justice of the Municipal Court of the West Roxbury District was ap- 
pointed to the vacancy. 


ADMINISTRATIVE COMMITTEE OF THE District Courts 
KENNETH L. NASH, Chairman 
FRANK L. RILEY ARTHUR L. ENO 
ERNEST E. HOBSON DANIEL W. CASEY 
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APPENDIX B. 


REPORT ON COMPARATIVE NEGLIGENCE from 26th Re- 
port in 1950 (pp. 28-30), relative to apportionment of damages due 
to contributory negligence. (Reprinted for convenient reference, 
see discussion of H.2080, page 22, of this report.) 


A report was then requested on “the subject matter” of a bill 
reading: 

“Chapter 231 of the General Laws is hereby amended by adding at the 
end of section 85 thereof the following new sentence:—Contributory negligence 
shall not bar a recovery, but the damages shall be diminished in proportion 
to the amount of negligence due to such person.” 


The Council then reported as follows: 
“We do not recommend this bill. 


“The bill would directly affect the trial of almost every accident 
case in the courts (of which the greatest number are motor vehicle 
cases) as it would change the common law rule that one who con- 
tributes by his negligence to his own damage cannot recover. In 
a memorandum in support of the bill submitted to the Council by 
the petitioner, the proposal appears to be based mainly on the 
provisions of the Federal Employers’ Liability Act and the Federal 
Jones, or Seaman’s Act of 1920, which gives a seaman a right of 
action at common law and incorporates the Federal Employers’ 
Liability Act. (As to Railroads) Title 45, U. S. Code, Sections 51 
et seq. 


“Section 53 of the act reads as follows: 


“CONTRIBUTORY NEGLIGENCE; DIMINUTION OF DAMAGES. 


“In all actions hereafter brought against any such common carrier by rail- 
road under or by virtue of any of the provisions of this chapter to recover 
damages for personal injuries to an employee, or where such injuries have 
resulted in his death, the fact that the employee may have been guilty of 
contributory negligence shall not bar a recovery; but the damage shall be 
diminished by the jury in proportion to the amount of negligence attributable 
to such employee; Provided, That no such employee who may be injured or 
killed shall be held to have been guilty of contributory negligence in any case 
where the violation by such common carrier of any statute enacted for the 
safety of employees contributed to the injury or death of such employee.” 


“See also Robinson, on Admiralty, p. 313. For the Jones, or 
Seaman’s Act, see U. 8. Code, Title 46 (Shipping), Sec. 688. 


“These acts relate only to employees and have the special reason 
in their relation to a business like that of the state workmen’s 
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compensation acts which carry the idea to the point of fixed com- 
pensation regardless of the fault of the injured employee. 

“The bill proposed (H. 1241), would apply to all accident cases 
in which the injured person was at fault. We are aware of the fact 
that comparative negligence acts have been adopted in varying 
broad, or narrow, forms in Mississippi, Nebraska, Georgia, Wis- 
consin, South Dakota and several Canadian provinces and in 
England, by the Contributory Negligence Act, 1945, 8 and 9 Geo. 
VI, c. 28. 

“These subjects are discussed at length in Gregory’s “Legislative 
Loss Distribution in Negligence Cases,” published in 1936, “A 
Study of Comparative Negligence,” 17 Cornell Law Quarterly 
(1932), by Mole and Wilson; by Prof. Cowan in the Kansas Judi- 
cial Council Bulletin for October 1946, Pt. 3, pp. 127-132; and 
by Prof. Neef in the Michigan State Bar Journal for May 1948, 
pp. 34-38. 

“We are also aware that in some states the common law rule has 
been judicially complicated by subsidiary rules not applicable in 
Massachusetts (see Beebe v. Randall, 304 Mass. 207, at p. 211), 
known as “ultimate negligence” and “the last clear chance.” We 
appreciate the arguments from a theoretical point of view of ab- 
stract justice of the idea of distribution of loss. 

“In our opinion, however, the practical difficulties in obtaining 
the result outweigh the appealing considerations submitted to us 
in support of the proposed bill. 

“In cases in which there is conflicting testimony, tried a year or 
two after an accident, just how can a jury divide the negligence 
up into fractions of “abstract justice’? It may be that in the 
course of time the doctrine of distribution of loss including “com- 
parative negligence” may gradually gain ground and stand the 
test of experience in other jurisdictions, and practical methods 
of administering it fairly may emerge, but we do not think the 
time has arrived to embark on the experiment in Massachusetts. 
To pass a statute directing the trial judge to tell them to figure 
out the relative percentage of mutual negligence would, in our 
opinion, complicate the law, greatly increase law suits, clog the 
already overloaded dockets, increase the delay in trials and in- 
crease the insurance cost and the insurance rates for all motorists 
in the commonwealth, without increasing the “abstract justice” 
obtainable in Massachusetts. 


“For these reasons we do not recommend legislation on this 
subject.” 
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APPENDIX C. 


HOUSE 2079 


An ACT TO GRANT THE DISTRICT COURTS JURISDICTION IN EQUITY IN REACH 
AND APPLY CASES. 


(For Report on this bill see page 43) 


Section 1. Section 3 of chapter 214 of the General Laws is hereby amended 
by striking out clauses (7), (8), (9) and (10). 

Section 2. Chapter 214 of the General Laws is hereby amended by inserting 
after section 3 the following section:— 


Section 3A. The supreme judicial, superior and district courts shall have 
original and concurrent jurisdiction in equity of the following cases: 


(1) Suits by creditors to reach and apply, in payment of a debt, any 
property, right, title or interest, legal or equitable, of a debtor, within or with- 
out the commonwealth, which cannot be reached to be attached or taken on 
execution in an action at law, although the property sought to be reached and 
applied is in the possession or control of the debtor independently of any 
other person or cannot be reached and applied until a future time or is of un- 
certain value, if the value can be ascertained by sale, appraisal or by any 
means within the ordinary procedure of the court. In such suit, the interest 
of the defendant in partnership property may be reached and applied in pay- 
ment of the plaintiff’s debt; but unless it is a judgment debt, the business of 
the partnership shall not be enjoined or otherwise interrupted further than 
to restrain the withdrawal of any portion of the debtor’s share or interest 
therein until the plaintiff's debt is established; and if either partner gives to 
the plaintiff a sufficient bond, with sureties approved by the clerk, conditioned 
to pay to the plaintiff the amount of his debt and costs within thirty days 
after it is established, the court shall proceed no further therein than to es- 
tablish the debt; and upon the filing of such bond, any injunction previously 
issued in such suit shall be dissolved. 

(2) Suits to reach and apply shares or interests in corporations organized 
under the laws of the commonwealth or of the United States, and located or 
having a general office in the commonwealth, whether the plaintiff is a creditor 
or not, and whether the suit is founded upon a debt or not. 

(3) Suits to reach and apply in payment of a debt any property, right, 
title or interest, real or personal, of a debtor, liable to be attached or taken on 
execution in an action at law against him and fraudulently conveyed by him 
with intent to defeat, delay or defraud his creditors, or purchased, or directly 
or indirectly paid for, by him, the record or other title to which is retained in 
the vendor or is conveyed to a third person with intent to defeat, delay or de- 
fraud the creditors of the debtor. 

(4) Suits to reach and apply the obligation of an insurance company to a 
judgment debtor under a motor vehicle liabilty policy, as defined in section 
thirty-four A of chapter ninety, or under any other policy insuring a judg- 
ment debtor against liability for loss or damage on account of bodily injury or 
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death or for loss or damage resulting therefrom, or on account of damage to 
property, in satisfaction of a judgment covered by such policy, which has not 
been satisfied within thirty days after the date when it was rendered. 


HOUSE 2072 
An AcT TO CONFER LIMITED EQUITY JURISDICTION ON THE MUNICIPAL COURT 
OF THE CITY OF BOSTON. 
(For Report on this bill see page 46) 


Section 1. Section 3 of chapter 214 of the General Laws is hereby amended 
by striking out the first sentence thereof and by substituting therefor the fol- 
lowing:—The supreme judicial and superior courts shall have original and 
concurrent jurisdiction in all of the following cases, and the municipal court 
of the city of Boston shall have original and concurrent jurisdiction in equity 
of the cases defined in clauses (7), (8) and (9) of this section. 

Section 2. Chapter 214 of the General Laws is hereby amended by strik- 
ing out section 5 and by substituting therefor the following new section:— 

Section 5. Suits in equity in the supreme judicial and superior courts may 
be brought in any county in which a transitory action between the same 
parties might be brought, as well as in counties in which it is elsewhere pro- 
vided that such suits may be brought. Suits in equity, as authorized by sec- 
tion 3 of this chapter, may be brought in the municipal court of the city 
of Boston if any of the parties thereto resides in or has a usual place of busi- 
ness or a usual place of employment in the county of Suffolk. 


Section 3. Chapter 214 of the General Laws is hereby further amended 
by striking out section 6 thereof and by substituting therefor the following 
new section 6:— 


Section 6. Procedure, process and practice in equity causes originating in 
or transferred to the superior court or the municipal court of the city of Bos- 
ton, shall, while in either of said courts, be regulated by rules made from time 
to time by the superior court. 


Section 4. Section 11 of chapter 214 of the General Laws is hereby amended 
by inserting after the first sentence thereof the following sentence:—Suits in 
equity in the municipal court of the city of Boston shall be entered upon a 
separate equity docket. 


~ 


Section 5. Section 18 of chapter 214 of the General Laws is hereby fur- 
ther amended by striking out from the beginning of said section the words 
“A justice of either court or the full court” and by substituting therefor the 
words:—A justice of the supreme judicial court, or the superior court, or 
the full court. 

Section 6. Chapter 214 of the General Laws is hereby further amended 
by striking out section 19 and by substituting therefor the following new sec- 
tion:— 

Section 19. A party aggrieved by a final decree of a justice of the supreme 
judicial court or a final decree of the superior court or of the municipal court 
of the city of Boston may, within twenty days after the entry thereof, appeal 
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therefrom. An appeal from a final decree of a justice of the supreme judicial 
court shall be entered on the docket of that court, and an appeal from a final 
decree of the superior court or of the municipal court of the city of Boston, 
shall be entered in the supreme judicial court. The completion of an appeal 
hereunder shall be governed by section one hundred and thirty-five of chapter 
two hundred and thirty-one. When such appeals have been entered as afore- 
said, all proceedings under such decree shall be stayed, and the cause shall 
thereupon be pending before the full court, which shall hear and determine 
the same, and affirm, reverse or modify the decree appealed from. Upon the 
reversal of a final decree, the court may remand the cause to a justice of the 
supreme judicial court or to the superior court, with necessary and proper di- 
rections for further proceedings therein. 


Section 7. Section 21 of chapter 214 of the General Laws is hereby amended 
by striking out from the first line of said section the word “either” and by in- 
serting in place thereof the word:—the. 


Section 8. Chapter 214 of the General Laws is hereby amended by strik- 
ing out section 22 thereof and by substituting the following new section:— 


Section 22. After an appeal has been taken from a decree of the superior 
court, or of the municipal court of the city of Boston, the supreme judicial 
court may, by an order, on terms or otherwise, suspend the execution or opera- 
tion of the decree appealed from, pending the appeal, and may modify or 
annul any order made for the protection of the rights of the parties, pending 
the appeal; but, until such order has been modified or annulled, the justice of 
the superior court or of the municipal court of the city of Boston, by whom 
the order or decree appealed from was made, or any other justice of said court, 
may make any proper interlocutory orders, pending such appeal, including 
orders for the appointment of receivers, of injunction of prohibition, and 
orders for continuing in force such orders previously made, or for modifying 
or dissolving them. The justice who makes any such interlocutory orders may 
enforce them by appropriate proceedings, pending the appeal. 


Section 9. Section 23 of chapter 214 of the General Laws is hereby amended 
by striking from the first line thereof the words “either court” and by sub- 
stituting therefor the words:—the court. 


Section 10. Section 24 of chapter 214 of the General Laws is hereby 
amended by striking out from the first sentence thereof the words “either 
court” and by substituting therefor the phrase:—any of said courts. 


Section 11. Section 26 of chapter 214 of the General Laws is hereby 
amended by striking out from the first sentence thereof the words “either 
court” and by substituting therefor the phrase:—any of said courts. 


Section 12. Section 29 of chapter 214 of the General Laws is hereby 
amended by striking out from the first line thereof the phrase “either court” 
and by substituting therefor the phrase:—any of said courts. 


Section 13. Section 31 of chapter 214 of the General Laws is hereby 
amended by striking out from the first line thereof the phrase “either court” 
and by substituting therefor the phrase:—any of said courts. 
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Section 14. Section 32 of chapter 214 of the General Laws is hereby 
amended by inserting after the words “in the probate court” in the first 
sentence of said section, the words:—or in the municipal court of the city of 
Boston. 


Section 15. Section 39 of chapter 214 of the General Laws is hereby 
amended by striking out from the first line thereof the phrase “either court” 
and by substituting therefor the phrase:—any of said courts. 


Section 16. Chapter 214 of the General Laws is hereby amended by strik- 
ing out section 42, and by substituting therefor the following new section:— 
Where a bond is required of a receiver appointed by any of said courts the 
provisions of section seven of chapter two hundred and three shall apply. 


Section 17. Section 43 of chapter 214 of the General Laws is hereby 
amended by striking out from the first line thereof the phrase “either court” 
and by substituting therefor the phrase:—any of said courts. 
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